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IN THE SUPREME COURT OF THE STATE OF UTAH

TED R. BROWN AND ASSOCIATES,
INC.,
Plaintiff-Respondent
and Cross-Appellant,

Supreme Court No. 860139

vs.
CARNES COMPANY, a corporation,
and LONG DEMING UTAH, INC., a
corporation,
Defendant-Appellant
and Cross-Respondent.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Did Carnes breach an implied duty of good faith

it owed to Brown.
2.

Does Carnes owe Brown a commission for

specification credit under the terms of their sales agreement.
3.

Was Brown's evidence of the value of the

commission admissible.
4.

Did Carnes intentionally destroy documents

requested by Brown in discovery.
5.

May the trial court base its calculation of the

commission, owed by Carnes, on allegations in the amended
complaint and on interrogatory answers filed by Long-Deming.
STATEMENT OF THE CASE
Statement of the Nature of the Case
This is an action for the collection of a sales
commission.

The Course of Proceedings
Ted R. Brown and Associates, Inc. filed its complaint
on October 23, 1973; an amended complaint was filed on
approximately January 12, 1978.

For seven years the parties

litigated the issue of personal jurisdiction.
before the Utah Supreme Court twice.

The issue went

In April, 1980, the

Supreme Court held Carnes had sufficient minimum contacts with
the State of Utah to justify application of the long-arm
statute and thereby subject it to the jurisdiction of the Utah
courts.

See Ted R. Brown and Associates, Inc. v. Carnes Corp.,

611 P.2d 378 (Utah 1980);

Ted R. Brown and Associates, Inc. v.

Carnes Corp., 547 P.2d 206 (Utah 1976).

The action was tried

by the Third Judicial District Court, the Honorable Kenneth
Rigtrup presiding, on June 18 and 19, 1985.
Disposition in the Court below
On December 17, 1985, the Court entered judgment in
favor of Ted R. Brown and Associates, Inc. and against Carnes
Company.

Claims against Long-Deming Utah, Inc. were

dismissed.

This appeal followed.
STATEMENT OF FACTS1

Plaintiff-Respondent and Cross-Appellant Ted R. Brown
and Associates, Inc. ("Brown") is a Utah corporation engaged in

1

These abbreviations are used throughout: the record on
appeal, as paginated by the court clerk, is designated "R"; the
Findings of Fact and Conclusions of Law, entered by The
Honorable Kenneth Rigtrup on December 17, 1985, are designated
"Findings"; the transcript of the trial is designated "Tr.";
and the parties' trial exhibits are designated "Tr. Ex."
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the business of distributing heating, ventilating and
refrigeration equipment for manufacturers of those products.
Defendant-Appellant and Cross-Respondent Carnes Company
("Carnes") is a Wisconsin corporation engaged in the
manufacture of ventilation equipment.
On May 24, 1961, Brown entered into a contract with
Carnes.

(PI. Tr. Ex. 109.)

Under the contract Brown agreed to

act as an independent sales representative for Carnes1 products
in Utah and in portions of Idaho and Wyoming.

(PI. Tr. Fx.

109, at 2. )
During the term of the sales agreement, Brown
solicited orders for Carnes1 equipment on a commission basis.
The commissions were earned in any of three manners.
Ex. 109, Addendum No. 3.)
credit:11

(Pi. Tr.

The first was "specification

if the sales representative had the Carnes1 brand of

equipment identified in the project's construction
specifications (either as a specified product or as an approved
equal), the representative earned a commission.
"approval credit:"

The second was

if Carnes' products were sold in one

territory and the purchase was approved by the project's
architect or engineer in another territory, the sales
representative in the territory where approval was made would
receive a commission.
credit:"

The third method was "territorial

if an order for Carnes' equipment were made in one

territory and the equipment were shipped into another
territory, the sales representative into whose territory the
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equipment was shipped earned a commission.

Thus, a sales

representative earned a commission if he obtained the
specification of Carnes1 equipment in the construction plans,
if the purchase of Carnes1 equipment were approved by the
project's architect or engineer in his sales territory, or if
Carnes1 equipment were shipped into his territory.

There could

be occasions, then, when sales representatives from several
territories were each entitled to commission credits from a
single transaction.

In that event, the commission was divided

among the eligible sales representatives in a formula described
in the sales agreement.
In the early-1960's, the Church of Jesus Christ of
Latter-day Saints began preliminary work for the eventual
construction of an office building in Salt Lake City to house
its administrative personnel.

The project architect was George

Cannon Young; V. Quentin Tregeagle was the engineer.
resided in Salt Lake City.

Both

Bridgers & Paxton Consulting

Engineers, Inc., of Albuquerque, New Mexico, was hired as
associate mechanical engineer.
Brown worked to have Carnes1 equipment specified in
the construction plans for the office building and ultimately
installed in the structure.
architects and the engineers.

He worked closely with the
Brown grew concerned that the

active involvement of Bridgers & Paxton on the project
threatened his commission for specification credit:

if Bridges

& Paxton, as the project's mechanical engineer, formally
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specified Carnes1 equipment, the New Mexico sales
representative of Carnes automatically earned a portion of the
commission for the specification credit.

On June 2, 1965,

Brown wrote Dan Neviaser, then Carnes1 national sales manager,
about the matter:
The samples that were charged partially to us for
the
L.D.S. CHURCH OFFICE BLDC.
job were used to seek specification for Carnes
products for that job. Having done as much as we have
with Bridgers & Paxton, and with the architect, who is
located in Salt Lake, and who is really the ultimate
specifying agent, we are reluctant to accept the idea
that a specification split with the representative in
Albuquerque [Boyd Engineering] should be made at the
time of sale.
We would like to have a letter from you in our
file confirming our idea that we should get
specification credit as well as territory and order
credit for the L.D.S. Church Office Building when it
is finalized. The fact that Bridgers & Paxton has
their home office in Albuquerque does not seem to
justify a split on specification with the Albuquerque
representative fo? this job.
....

(PI. Tr. Ex. 110.)

Brown's letter was answered twice.

First, on June 13, 1965, by

Kenneth H. Watts, then western regional sales manager for
Carnes
Your June 2 letter directed to Dan Neviaser was
forwarded to me.
I am the first one to realize the tremendous amount of
work and time you have spent on the subject job. I
would also like to point out that a great deal of
effort has been done with the firm of Bridgers &
Paxton in the past three to four years by our
Albuquerque representative, Boyd Engineering, and the
Carnes Corporation.
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I feel that if we did not have a good relationship
with Bridgers & Paxton in Albuquerque, it would have
been much more difficult to secure a good
specification on the subject job. You are probably
not aware of the day by day calls the local
representative receives for various questions during
the design of a project. Many times these questions
are not important enough to send you copies of
correspondence.
In Dan Neviaser's October 6 letter to Mr. Bill
Blackwell of Boyd Engineering, Albuquerque, he
indicated that the specification credit should be
split between Albuquerque and your office. You
indicated you participated financially for some
samples for the subject job. Boyd Engineering has
also participated financially in two trips of Bridgers
& Paxton personnel to our plant in Verona.
Personally I would like to see you get 100% credit but
I think, under the circumstances, it is only fair to
split the commission with Boyd Engineering. After
all, the situation could be reversed at some time.
(PI. Tr. Ex. 95.)
Two days later, on June 15th, Mr. Neviaser also responded:
This is to state that you are to receive specification
credit as well as territory and order credit for the
Latter-Day Saints Church Office Building when it is
finished.
There is no question in our mind that
specification originated in Salt Lake
although Bridgers & Paxton have their
Albuquerque, all of the activity that
involved in has been in your area.

the
City, and
home office in
they have been

You certainly deserve this order in its entirety.
(PI. Tr. Ex. 106.)
In December, 1965, the mechanical equipment had not been
specified for the project.

Carnes1 equipment was still under

consideration, along with other brands.

(Pi. Tr. Ex. 39)

The project sat dormant for nearly three years,
starting in the early fall of 1965.
activity began again.

In February, 1968,

Bridgers & Paxton contacted the new
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sales representative for Carnes in Albuquerque, the Johnston
Co., and asked the representative to check the current prices
of Carnes equipment in anticipation of bid letting.
Ex. 101.)

(Pi. Tr.

A copy of the representative's letter to Carnes was

sent to Brown, and prompted this response from Brown:
We have received a copy of the letter sent you by
The Johnston Company, dated February 1st, concerning
the L.D.S. Church Administrative Office Building in
Salt Lake City,
As you may know, the Engineer for the job is
Tregeagle & Associates, who in turn engaged the firm
of Bridgers & Paxton as Associate Engineers. Mr.
Tregeagle has in the recent past told us that they are
proceeding with the plans again, with instructions
from the L.D.S. Church to complete the plans. There
is still no projected bid date, but we are in contact
with Tregeagle and will, of course, follow through
with Bridgers & Paxton. You will, no doubt, recall
the amount of work we all did with Tregeagle, and more
specifically with the architectural firm of George
Cannon Young, in getting the registers, grilles,
diffusers, ceiling channel, etc. to the specification
stage. We would feel somewhat more than put upon if
we anticipated a territory split with Johnston where
he would tend to claim specification. We trust that
the knowledge at the factory of the progress of this
job will circumvent such a possibility.
We will appreciate your sending information
concerning budget prices and other pertinent data to
us here at Salt Lake, as the real "primadonna" is the
architect. We can then provide Bridgers and Paxton
the same kind of information as to prices, etc. The
contact with the L.D.S. Church and the architect is
going to require very delicate handling in order not
to get into a "Free for All" with all competitors.
Fortunately, the Church Building Board has added, as
one of their top executives, a Mr. Orval N. Lloyd, who
has just returned from handling the Church Building
Program in England. This gentleman is Mrs. Venice
Holt's brother. Venice is our Executive Secretary.
We hope this will enhance our position. At any rate,
it certainly cannot hurt our cause.
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Please let us know your thoughts and plans on
this subject, as we do not want to create an
impression with Bridgers and Paxton that they are
being bypassed, but we also do not want to create any
sticky problems locally. (PI. Tr. Ex. 102.)
Carnes1 sales representative in the State of Colorado
was Long-Deming Company.

It requested to be appointed the

representative in Utah, too.

Long-Deming had performed

exceptionally well for Carnes, and Carnes approved the
appointment based on its review and analysis of Long-Deming
Company's sales staff, its business organization and its sales
record.

The new representative would be known in Utah as Long-

Deming Utah, Inc.
The sales agreement between Carnes and Brown contained
this termination provision:
Either party shall have the right to terminate
this agreement, by giving the other party thirty (30)
days notice in writing of his intention so to do, and
in the event of such termination, rights granted by
this agreement shall terminate. If termination notice
be given by Carnes, distributor or representative
shall upon receipt discontinue all bidding activity on
the products covered by this agreement and immediately
furnish a copy of all active quotations dated prior to
this cancellation notification for Carnes1 records.
Any such quotations which develop into accepted orders
within 30 days from the date notice is so given by
Carnes shall entitle the distributor or representative
to resale discounts at the same rate and upon the same
terms as though this agreement had continued in
effect. (PI. Tr. Ex. 109, 1114.)
Pursuant to the termination provision, Carnes sent this letter
to Brown on August 29, 1968, to terminate the sales agreement:
The purpose of this letter is to advise you that the
Carnes Corporation hereby cancels the current Sales
Agreement between our companies. By the "Sales
Agreement" we refer to that agreement dated May 24,
1961, with addendums dated as follows:
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#3 and #4 - May 24, 1961
#5
- September 21, 1964
Under the terms of our Sales Agreement you shall
discontinue all bidding activity on the products
covered by this agreement, and immediately furnish a
copy of all active quotations dated prior to this
cancellation notification for Carnes records. Any
such quotations which develop into accepted orders
within thirty days from the date notice is so given by
Carnes shall entitle you to resale discounts at the
same rate and upon the same terms as though this
agreement had continued in effect. (Emphasis in
original.) (Pi. Tr. Ex. 107.)
In September, 1968, Long-Deming Utah, Inc. entered into a sales
agreement with Carnes, thereby becoming Brown's successor as
the sales representative of Carnes in Utah.
Brown responded to the termination letter from Carnes
on September 4, 1968:
Your letter of cancellation has been received.
We are disappointed in your action as we feel that we
are giving you good representation in face of the area
competitive situation.
We would also call your attention to the fact
that we have promoted Carnes to the point of being
specified and acceptable as equal on other
specifications as opposed to being generaly
unacceptable at the time we took on representation of
the Carnes line.
We have a great deal of time and expense invested
in promotion of Carnes that cannot be recovered with
the 30 days you grant in your letter for extension of
sales credit. The most important example of this is
in connection with the L.D.S. Office Building, which
is to be built following this year. (The underground
automobile parking levels were constructed earlier.)
The Mechanical Engineer's plans have been completed
and recently up-dated. The Architect's plans were due
to be completed August 1st of this year preparatory to
bidding after the 1st of next year.
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We have worked with the Engineer and directly
with the Architect's office in developing a concept of
lighting fixture and ceiling support, supply and
return air modular fixture, and track for keying the
movable wall partitions into this single device to
perform all of the above functions. This was tagged
"Air Bar." Trips to Carnes by ourselves and the
Engineer were financed to come up with a workable
solution to the Architect's desires.
Carnes produced some samples of the "Air Bar" and
shipped them to us. We, in turn, rented a room at the
Ambassador Athletic Club and installed a mocked-up
ceiling using the "Air Bar" in order to show the
L.D.S. Church officials, the Architect, and the
Engineer what the installation would like like. (See
attached reproduction of one of the photographs
taken.) We had all these people to lunch and a
showing.
We later worked on details of two large extruded
aluminum grilles for the enclosures for the perimeter
induction units.
Carnes is named in the specifications and our
details are on the architect's plans for the modular
ceiling "Air Bar." We have worked for, and we fell
deserve creidt for the work that has been done. This
is particulary true if we no longer represent Carnes.
The following orders are on hand awaiting
approval of our submittals:
Eastern Orthodox Church, SLC, Utah
University of Utah, Union Bldg.
Add'n., SLC, Utah
University of Utah, Art &
Architectural Bldg., SLC

$1,885.00
936.00
5,700.00

Following are some of our outstanding quotations
which have not been placed on order:
Nat'l Reactor Testing Station,
C. F. Calibration Labs
Hill Air Force Base, Operations &
Training Fac.
Gunnison Valley Hospital,
Gunnison, Utah
L.D.S. Chapel, Sandy 10th Ward,
Sandy, Utah
L.D.S. Chapel, Kearns 16-17th Ward,
Kearns, Utah
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$1,500.00
3,265.00
2,000.00
2,500.00
2,300.00

Special Education Habilitation
Center, SLC, Utah
Tooele Army Depot, Tooele, Utah
(modernize whse.)
Utah State Hospital, New Chapel
Brigham Young University, Provo, Utah
Price Trading Company, Price, Utah
Eccles Building, Ogden, Utah
U. S. Steel Corporation, Provo, Utah
(and others not listed here for lack
of time to compile,)

3,800.00
2,800.00
600.00

We shall appreciate your immediate answer
confirming commission protection on the above jobs,
and particularly the L.D.S. Office Building. (PI. Tr.
Ex. 108.)
On September 10, 1968, Carnes, in turn, replied:
Following up our conversation, I have investigated the
information we have concerning the subject project.
You ask that I decide whether or not your operation
would be credited for some commission because of the
work that has been done.
According to our records, you came back to Verona with
Mr. Tregeagle. The purpose of the visit was to sell
this L.D.S. engineer on our capabilities, and in
particular, witness lab tests on special equipment
proposed for this particular project.
Looking ahead to the time when we would receive an
order for this very attractive piece of business, it
is proper that a decision be made on the commission
split.
According to the terms of our contract, your
commission claims would end on any job not already
quoted. However, because of the important work done
on this very attractive piece of business, we have
agreed to make an exception. I discussed this matter
briefly with Wills Long and he agreed that there
should be an equitable settlement made if we are
awarded the contract.
Ted, since the job has not been bid, you would have no
claim on either the order of job site credit. We do
believe that you should receive some commission credit
on the specifications. Based on the work already done
and the position of Tregeagle and the L.D.S.
Headquarters in Salt Lake City, we would see to it
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that you receive half of the specification credit on
this project. In other words, of a total of 40%
commission for specification, 20% would go to
Albuquerque for their work with Bridgers & Paxton,
while the other 20% would go to your operation.
This commitment is based on the project being bid and
a contract awarded to a General Contractor by March 1,
1969. Should the General Contract award be delayed
beyond March 1, 1969, commission paid to you for
specification credit would have to be worked out
between you and Long-Deming-Utah. (PI. Tr. Ex. 103.)
Brown wrote back on December 13, 1968:
In your letter of September 10, 1968 concerning
the subject job, you mentioned a split of the
specification credit between ourselves and the
Albuquerque representative. At the time of our major
work on this job, there was no Carnes representative
in Albuquerque. The work was all done out of Salt
Lake with Tregeagle and with Bridgers and Paxton.
Also, a major portion of the work was done directly
with the office of George Cannon Young (the architect).
Since there was no Carnes representative in the
Albuquerque territory at the time of development of
the subject job, and since the work was actually done
out of this office, we think credit should be given
accordingly. We also consider the award date
limitation in your letter and overall credit as quite
restrictive in view of the work done by us.
Present plans for the building are to have bid
documents out in January for bidding.
We would appreciate your further review of the
factors and considerations. (Pi. Tr. Ex. 104.)
In a letter dated January 7, 1969, Carnes gave this last word
on the matter:
Your letter of December 13 arrived while I was having
a two week battle with what apparently was the "Hong
Kong" flu.
I have reviewed our file and in particular my letter
to you of September 10 in which we set up special
conditions covering the subject job. Ted, the Carnes
Sales Agreement with Long-Deming-Utah is identical
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with the one we had with your company. We did not
write into that agreement any special conditions to
give you special protection on any job over and above
the normal protection contained in the agreement.
In my letter of September 10 I advised you that we
would make a special commitment on the L.D.S. job.
This I did with the complete understanding of
Long-Deming and the Johnston Company.
So far as the Carnes Corporation is concerned, any
special arrangements beyond those in my September 10
letter will have to be worked out between you and the
other agents involved.
Thru copies of this letter to each of the Carnes
agents involved, I am forwarding a copy of your letter
dated December 13. (PI. Tr. Ex. 105.)
The March, 1969 deadline passed without an order for
Carnes1 equipment.

Brown did not receive a commission.

After

its appointment, Long Deming participated in the invitation and
solicitation and the obtaining of the order for Carnes'
equipment in the building.

Some time afterwards, Carnes

equipment was specified for the office building and the
construction contract for the building was awarded.
Long-Deming received full approval and territorial credit and
80% of the specification credit; the remaining 20%
specification credit was paid to the Johnston Company, the New
Mexico Carnes sales representative.

(Pi. Tr. Ex. 113.)

On October 23, 1973, Brown filed a complaint against
Carnes and Long Deming.

(R. 2-5.)

An amended complaint was

filed on January 12, 1978, alleging:
(i) that Brown's relationship as sales representative
was terminated after it had labored for the installation of
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Carnes1 equipment in the proposed office building, but
before the construction contract was awarded; Brown sought
the commission on the equipment eventually ordered,
notwithstanding the subsequent sales agreement between
Carnes and Long Deming and the provisions of Brown's
contract with Carnes; and
(ii) that Carnes and Long Deming had conspired to
terminate Brown's agreement with Carnes.

(R. 335-339.)

The action was tried by the Honorable Kenneth R.
Rigtrup on June 18 and 19, 1985. The court dismissed the
conspiracy claim against Carnes and Long Deming, and entered
judgment against Carnes, and in favor of Brown, on the question
of commissions.

The Court entered Findings of Fact and

Conclusions of Law, and a Judgment, on December 17, 1985.
(R. 588-597, 600-601.)
ARGUMENT SUMMARY
The trial court determined Carnes owed a commission
(for specification credit) to Brown for the work it had done to
obtain the specification of Carnes' equipment for the office
building.

The determination of the court was not based on the

clear language of the sales agreement between the parties.
Rather, the court based it on what it perceived as Carnes'
implied duty of good faith owed to Brown, which Carnes had
breached by not guaranteeing the commission to Brown before
Carnes employed Long-Deming.

Carnes acknowledges the existence

of an implied duty of good faith in all contracts, but contends

-14-

the trial court misapplied the doctrine in this case.

In

effect, the trial court rewrote the sales agreement (although
it specifically found it to be unambiguous) in order to afford
Brown equitable relief.

That was not proper.

Having determined Carnes owed a commission, the court
calcuated its amount.

That calculation was improperly based on

an allegation made in the amended complaint by Brown's counsel
and on answers to interrogatories filed by Long-Deming, Carnes'
co-defendant.
ARGUMENT
Introduction
The trial court made two principal errors:

it awarded

a commission on the basis of an implied contractual legal
theory, despite the explicit language of the sales agreement;
and, it calculated the amount of the commission from dollar
amounts alleged in the amended complaint filed by Brown and
from answers to interrogatories filed by Long-Deming,
altogether ignoring the evidence offered at trial.

The trial

court's ruling cannot be substantiated by the prevailing law or
by the facts received into evidence at trial.

The judgment

must be reversed.
1.

Carnes Did Not Breach An Implied Duty Of Good Faith In The
Sales Agreement.
The trial court determined Carnes owed a commission to

Brown.

It reached that conclusion after making these findings:
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Brown worked to obtain specification of Carnes1
2
equipment for the office building;
1.

2.
efforts;

Carnes acknowledged the value of Brown's
3

3.

The sales agreement was not found to be ambiguous;

4.

There was no finding the parties amended the sales

agreement, including the commission and termination
. .
4
provisions;

2

Findings at 3, 1(1(9-10.

3

_ld. at 4, 1(13.

4 Brown's trial theory was that the sales agreement had
been amended by the parties when Brown and Don Neviaser
exchanged their letters of June 2d and June 15th, 1965. (Tr.
72-73; 99-102; 131-134; Plaintiff's Exhibits 110 and 106.) The
trial court rejected the theory, and for good reasons.
First, the parties did not intend to amend the sales
agreement. Their discussions dealt exclusively on a split of
commissions between Brown and the New Mexico sales
representative.
Second, the purported amendment was valid and
enforceable only if Brown and Carnes exchanged sufficient
consideration — new mutual promises in which each party
pledged to give up something to the benefit of the other. The
existence of consideration is determined by examining whether
the person against whom a promise is to be enforced, the
promisor (Carnes), contemporaneously received something in
return from the person to whom he made the promise, the
promisee (Brown). Here, that is a simple enough question.
Carnes did not receive any new consideration from Brown: any
promise by Brown was only to do what it already had a
"preexisting legal duty" to do; or, the legal value already
given by Brown to support the original sales agreement was
"past consideration" and could not have been used again or
brought forward to support the amendment; or, the consideration
Footnote 4 continued on next page.
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5.

The provisions dealing with payment of commissions

are clear and unambiguous on the face of the agreement;
6.

By its own terms, the agreement was freely

terminable by either party on thirty days prior notice;
7.

The thirty day termination provision is customary
7
in the industry;

Footnote 4 continued from previous page.
was not an "accord and satisfaction" because the doctrine does
not apply if the debtor (Carnes) presumably has (and that was
Brown's argument in its June 2d letter) a prior legal
obligation to perform under the contract. See, e.g., Cannon v.
Stevens School of Business, 560 P.2d 1383 (Utah 1977); Baggs v.
Anderson, 528 P.2d 141 (Utah 1974); Phillips Petroleum Co. v.
Hart, 25 Utah 2d 244, 480 P.2d 131 (1971); 1A A.L. Corbin,
Corbin on Contracts §§ 210-239 (1963).
Third, there are exceptions to the rule that only
promises supported by consideration are enforceable. The
doctrine of promissory estoppel is such an exception. It
requires that certain elements exist: (1) an existing promise;
(2) made with the expectation it will induce another party to
rely upon it; (3) justifiably relied upon substantially; (4) to
the injury of the promissee should the promise not be
enforced. See Union Tank Car Co. v. Wheat Brothers, 15 Utah 2d
101, 387 P.2d 1000 (1964); Restatement (Second) of Contracts
§ 90 (1979). The doctrine does not apply here. Brown did not
rely to his detriment on Carnes1 purported promise. All of
Brown's efforts prior to the June letter were expended pursuant
to the original sales agreements. And, there is no evidence
that Brown relied on the alleged promise and substantially
altered his position after June because the project was at a
standstill from 1965 until 1968, and Brown was terminated in
1968. See Baggs v. Anderson, supra.
5

Findings at 3, 1f7.

6

ld^

7

Id. at 3, 1(8.

at 2, 1[6.
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8.

Neither the termination of Brown nor the
o

appointment of Long-Deming was legally improper;
9.

Carnes was legally obligated by an implied duty of

good faith and fair dealing to guarantee Brown's receipt of
9
a commission (for specification credit);
10.

The thirty days allowed by the termination

provision was too short to allow for an order of Carnes1
equipment and thereby enable Brown to earn a
commission; 10 and
11.

Carnes breached the implied duty of good faith

and fair dealing when it did not require Long-Deming to
forego the commission, in favor of Brown, as a condition of
Long-Deming succeeding Brown.
Although the law imposes an implied duty of good faith
and fair dealing in every contract, see Rio Algom Corp. v.
Jimco Ltd., 619 P.2d 497 (Utah 1980), the trial court erred in
its interpretation and application of that implied duty.
Restatement (Second) of Contracts § 205 (1981) states "good
faith performance or enforcement of a contract emphasizes
faithfulness to an agreed common purpose and consistency with

9

Ld. a t 5 , 11 2 5 .

10

id.

11

I d . a t 5 , 1[ 27; at 6, 1MI 2 8 , 32; at 7, 1111 3 5 , 3 6 .

a t 9 , 11 5 4 .
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the

justified expectations of the other party. . . . "

Id.

Corbin on Contract § 654A (1984 Supp.) states that the implied
duty of good faith
is . . . a group of specific rules which evolved to
insure that the basic purpose of contract law is
carried out/ the protection of reasonable expectations
of parties induced by promises . . . .
All the
examples of 'bad faith1 which parties are forbidden to
have are cases where the reasonable expectations of
some other party to the contract or transaction are
defeated by the action the courts called 'bad faith'.
In modern times, the concept of 'constructive bad
faith' has been largely abandoned, so that penalties
for bad faith are imposed only if the party who
defeats the others expectations in fact has a wrongful
motive or like prohibited state of mind.
Id.

Simply put, the "obligation of good faith prevents

contracting parties from doing certain things with certain
prohibited motives."

Id^. § 654B.

In other words, mere termination of an agreement,
e.g., Carnes termination of Brown's sales agreement, does not
result in a breach of the implied duty of good faith unless the
terminating party acts in bad faith.

For example, if one party

terminates an agreement to avoid the payment of a commission or
bonus to which the other party would have been entitled, the
terminating party has breached the implied duty of good faith.
See Fortune v. National Cash Register Co., 364 N.E.2d 1251
(Mass. 1977); RLM Associates, Inc. v. Carter Manufacturing
Corp., 248 N.E.2d 646 (Mass. 1969); Sinnett v. Hie Food
Products, Inc., 174 N.W.2d 720 (Neb. 1970); Thompson v. Burr,
490 P.2d 157 (Or. 1971).

The terminating party's attempt to

defeat the other party's expectations induced by the
agreement's promises is the breach of the implied duty of good
-19-

faith.

The trial court erred in finding and concluding that

Carnes had breached the implied duty of good faith for three
reasons.
(a)

Brownfs Expectation Of Receiving Commissions For
Equipment Ordered, Approved OrSpecified Later Than
Thirty Days Following His Termination Was Unjustified.
Carnes did not defeat any expectations upon which

Brown was justified in relying.

The trial court found that the

sales agreement's provisions regarding payment of commissions
were clear and unambiguous.

The sales agreement provided Brown

would be entitled to commissions for equipment ordered,
specified or approved only within thirty days following its
termination.

Because the sales agreement made no promises that

Brown would receive commissions for equipment ordered,
specified or improved after the thirty days following its
termination, Brown was not justified in expecting receipt of
those commissions.

Therefore, Carnes' termination of the sales

agreement did not defeat any of Brown's expectations.
Brown's legal position is not unlike that of a real
estate broker who fails to consummate a sale within the time
stipulated.

He simply loses his commission.

This Court

explained:
To entitle a broker to the payment of his
commissions, it is essential that he prove not only
the actual rendition of all the services called for by
his contract of employment, but that he complete the
performance thereof within the time stipulated or
before the expiration of such additional period as may
have been granted by the employer in extension of that
originally agreed upon. . . . But where there is no
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fraud or bad faith on the part of the employer and the
broker does not peform within the time limit, the
employer after the expiration thereof may contract
with a customer introduced by the broker within the
period for performance, either upon the same terms or
upon others more or less favorable than those the
broker was authorized to offer, without incurring any
liability to compensate the latter for his services.
The mere fact that a broker finds or introduces a
prospective customer within the period prescribed is
not sufficient to entitle him to his commissions where
payment of the latter is conditioned upon the timely
performance of additional duties. (Emphasis added.)
Porter v. Hunter, 60 Utah 222, 207 P. 153, 155 (1922).

See

also Flinders v. Hunter, 60 Utah 314, 208 P. 526 (1^22); Aegis
Property Services Corp. v. Hotel Empire Corp., 484 N.Y.S.2d 555
(N.Y. App. Div. 1985); Malloy v. Coldwater Seafood Corp., 156
N.E.2d 61 (Mass. 1959).

Pursuant to the sales agreement, Brown

knew it was not entitled to any commission from equipment
ordered, approved or specified later than thirty days following
its termination.

It requested Carnes reconsider.

Subsequently, Carnes agreed to give Brown an additional six
months to consummate the order, approval or specification of
equipment on the project.

Having failed to do so, Brown could

not expect to receive any future commissions.
(b)

Carnes Did Not Terminate Brown In Bad Faith.
According to Porter v. Hunter, the broker is not

entitled to a commission unless the employer fraudulently or in
bad faith terminated the broker's contract.

207 P. at 155.

Several analogous cases have held that an implied duty of good
faith is breached where an employer or principal terminates an
employment or agency contract for the express purpose of
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avoiding payment of commissions, bonuses or wages.
v. National Cash Register Co.,

See Fortune

364 N.E.2d 1251 (Mass.

1911);

RLM Associates, Inc. v. Carter Manufacturing Corp., 248 N.E.2d
646 (Mass. 1969); Sinnett v. Hie Food Products, Inc., 174
N.W.2d 720 (Neb. 1970); Thompson v. Burr, 490 P.2d 157
(Or. 1971). Aegis Property Services Corp. v. Hotel Empire
Corp., 484 N.Y.S.2d 555 (N.Y. App. Div. 1985) held:
. . . [T]he right of the principal to terminate his
authority is absoLute and unrestricted, except only
that he may not do it in bad faith and as a mere
device to escape the payment of the brokerfs
commissions. Thus, if in the midst of negotiations
instituted by the broker, and which would plainly and
evidently approaching success, the seller should
revoke the authority of the broker, with the view of
concluding the bargain without his aid, and avoiding
the payment of commissions about to be earned, and
might well be said that the due performance of his
obligation by the broker was purposely prevented by
the principal. But if the later acts in good faith,
not seeking to escape the payment of commissions, but
moved fairly by a view of his own interest, he has the
absolute right before a bargain is made while
negotiations remain unsuccessful, before commissions
are earned, to revoke the broker's authority and the
latter cannot thereafter claim compensation for a sale
made by the principal, even though it be to a customer
with whom the broker unsuccessfully negotiated, and
even chough, to some extent, the seller might justly
be said to have availed himself of the fruits of the
broker's labor.
Id. at 559.
There is no evidence and the trial court did not find
chat Carnes terminated Brown for the purpose of avoiding
payment of any commissions or for any other bad faith purpose.
The trial court found that "[t]he evidence did not support any
finding of conspiracy, fraud, willful, malicious or intentional
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improper conduct on the part of either Carnes or Long Deming
with respect to the termination of the Sales Agreement."
Instead, the trial court expressly found that the contract was
freely terminable by either party and that the "employment of
Long Deming was for the purpose of replacing Brown."

Because

Carnes1 termination was not in bad faith, Brown is not entitled
to any commission.
(c)

A Condition Which Contradicts With An Agreement's
Express Provisions Will Not Be Implied.
The contract is clear and unambigious and expressly

provides that Brown is only entitled to commission from
equipment ordered, approved, and specified within thirty days
of its termination.

Contradictory terms or conditions cannot

be implied by the trial court.

See Rio Algom Corp. v. Jimco,

Ltd., 618 P.2d 497 (Utah 1980).

Rio involved the computation

and disbursement of mineral royalties pursuant to certain lease
agreements between three parties, Audrey, Jimco and Rio.
at 499-563.

Id.

The head lease provided two alternative methods of

computing the royalties.

A dispute arose regarding the method

to be used pursuant to the head lease.
to resolve the dispute.

Rio commenced an action

Subsequently, Audrey and Jimco entered

into a settlement agreement whereby they agreed to the method
which would be used to compute the royalties.
party to the settlement stipulation.

Rio was not a

The settlement agreement

precluded Rio from receiving a higher royalty that it was
allowed under the head lease.

Rio objected to the settlement
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stipulation and asserted among other things that the settlement
breached an implied covenant of good faith.

Rio contended that

the implied duty of good faith precluded Audrey from entering
into a settlement stipulation with Jimco which would be
detrimental to Rio.

Id.

This Court rejected Rio's contention.

Id. at 505.

Although this Court recognized that an implied duty of good
faith was imposed in every contract, this Court held that the
duty of good faith did not require Audrey, who was vested with
a clear right to act as it did under the lease agreement, to
exercise that right to its detriment for the purpose of
benefiting Rio.

This Court stated:

A court will not, however, make a better contract for
the parties than they have made for themselves. . . .
An express agreement or covenant relating to a
specific contract right excludes the possibility of an
implied covenant of a different or contradictory
nature. . . . A duty of good faith does not mean that
a party vested with a clear right is obligated to
exercise that right to its own detriment for the
purposes of benefiting another party to the contract.
The court will not enforce asserted rights that are
not supported by the contract itself.
Id.
The trial court did exactly what this Court in Rio
said could not and would not be done.

It imposed an implied

covenant which was different than or contradictory to the
express provisions of the sales agreement between Carnes and
Brown.

The trial court concluded that the implied duty of good

faith required Carnes, as part of the transition from Brown's
termination to Long-Demingfs appointment, to affirmatively
guarantee Brown payment of any commissions earned from
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equipment ordered, approved or specified later than thirty days
following its termination.

It made the finding even though the

sales agreement clearly and unambiguously stated Brown was not
entitled to those commissions.

Therefore, the trial court was

in error and must be reversed.
There is an additional consideration.

The Court found

the contract provisions concerning commissions and termination
unambiguous.

It ignored the express language, however, chosing

instead to hold the parties responsible to an implied
contractual obligation based upon its perception of their
conduct.

That was error.

An illustrative case is Ephraim

Theatre Co. v. Hawk, 7 Utah 2d 163, 321 P.2d 221 (1958).
There, plaintiff owned a theater.

It entered into a contract

whereby the defendants were to manage and operate the theater
and the plaintiff was to furnish the building.

The contract

provided that proceeds from the theater's operation should be
applied first to cover operating expenses, then to pay rent to
the owner, and finally to divide the residue equally.
The parties decided to refurbish the theater at the
outset.

Plaintiff and the defendants each contributed $3,250

to a common fund for that purpose.

Plaintiff supervised the

refurbishing but instead of limiting itself to the $6,500 in
the fund, it went beyond and spent in excess of $13,000
additionally.
The theater business soured and did not produce what
plaintiff expected to receive as rents and additional profits
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in order to cover its investment.

Plaintiff contended,

therefore, that the terms of the contract were unjust and
inequitable unless they were interpreted to require the
defendants to have a firm obligation to pay a fixed monthly
rental.

The defendants, in turn, relied upon the literal

language of the contract.

They contended the only rental

payable to the plaintiff was to come out of proceeds from the
business after the operating expenses had been satisfied.

The

trial court agreed v/ith plaintiff, holding the requirement for
the payment of rent was unconditional.

It reached that

conclusion by noting that the plaintiff had spent money greatly
in excess of the requirements of the contract, which obviously
inured to the mutual advantage of all parties, and by noting
that at one time the rent was three months overdue and, upon
plaintiff's demand, the defendants had paid rent at the rate of
$125 per month.

In effect, the trial court found the terms of

the contract were unjust and inequitable based upon the conduct
of the parties.

The Supreme Court reversed, observing:

. . . Generally speaking, neither of the parties, nor
the court has any right to ignore or modify conditions
which are clearly expressed merely because it may
subject one of the parties to hardship, but they must
be enforced 'in accordance v/ith the intention as . . .
manifested by the language used by the parties to the
contract.'
The parties here spelled out just how the
proceeds from the operation of a theater should be
applied: First, to cover all operating expenses,
enumerating them; then, to pay the rent to the
plaintiff; and finally, to divide the residue
equally. The understanding thus expressed is plain
and provides no justification for a finding, based
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upon conduct, that the defendants had a firm
obligation to pay the rent regardless of income from
the business. (Footnote omitted.)
321 P.2d at 223.
On the evidence submitted, the action of the trial
court was not justified.

It was powerless to rewrite what it

found to be an unambiguous contract.
Nielson Scott Co., Inc.,

See Provo City Corp. v.

603 P.2d 803 (Utah 1979).

language of the sales agreement controls.

The plain

"It is not for a

court to rewrite a contract improvidently entered into at arm's
length or to change the bargain indirectly on the basis of
supposed equitable principles."

Dalton v. Jerico Construction

Co., 642 P.2d 748 (Utah 1982); see also Carlson v. Hamilton, 8
Utah 2a 272, 332 P.2d 989 (1958).
The trial court's findings are inconsistent and
contrary to the evidence.
conclusions.

No one can reasonably reach the same

Thus, this Court need not defer to them.

Carnesecca v. Carnesecca, 572 P.2d 708 (1977).
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2.

The Trial Court Improperly Calculated The Commission By
Relying On Allegations Appearin<£ In "Pleadings" Filed By
The Parties Outside of Trial,
Carnes contends no commission is owing Brown.

The

trial court found one, however, and then proceeded to compute
the amount of the commission.

The court's computation was not

based on competent evidence and is wholly the result of
speculation.
(a)

Brown's Evidence of Commission Amounts Was
Speculative, Incompetent, and Based on Hearsay, and
the Trial Court Improperly Received It.
An employee of Brown's testified that, in anticipation

of his testimony at trial, he had calculated the cost of the
Carnes equipment installed in the office building.

He

explained that he had examined a borrowed set of construction
plans and then visited a handful of rooms on a small number of
floors in the building itself.

He tried to count the different

pieces of Carnes1 equipment he could see this way, and then he
extrapolated (multiplying the equipment in his sample rooms by
his estimate of the total number of rooms in the entire
building) to calculate a total amount of equipment.

He then

used old price lists of his (for various years in the 1960's,
some as early as 1963) and price quotations given to him by
suppliers of competitive equipment in order to compute a unit
price for the Carne's equipment.

Finally, he used the Consumer

Price Index for 1969 to adjust those prices from one year to

-28-

another (to account for inflation and equipment price
increases) to arrive at a price for 1969.
41-52.)

(See generally Tr.

All of his calculations were summarized in plaintiff's

Exhibit 111.

The exhibit was received, over protest by Carnes

and Long-Deming.

(Tr. 52-56.)

Carnes rightfully objected to the testimony.
52-53.)

(Tr.

The employee was neither an architect nor a licensed

engineer (Tr. 43-44); the plans and specifications he examined
were neither a complete set of plans (Tr. 47), nor were they
"as built" plans to reflect changes made in the structure
during construction (Tr. 45-46); he did not bring his price
lists with him to court when he testified (Tr. 48); he did not
ask Carnes for accurate price lists during the relevant time
periods (Tr. 50); and he admittedly based his computation on
price quotations received from other suppliers (Tr. 51).
Carnes' principal objection was even more direct.

The

employee testified he knew the L.D.S. Church possessed accurate
plans of the structure as it actually had been built (in fact,
he personally had seen

them in prior occasions).

(Tr. 47-48.)

He (and apparently his counsel, too) asked the Church for
access to them but, he testified, the Church told him it was
against their policy to release them.

(Tr. 47-48.)

Nevertheless, Brown did not subpoena the Church plans and
specifications for production at trial.

(Tr. 48.)

Brown's failure to produce such convincing evidence,
especially when it was readily available, is damning:
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. . . The failure to bring before the tribunal some
circumstance, document, or witness, when either the
party himself or his opponent claims that the facts
would thereby be elucidated, serves to indicate, as
the most natural inference, that the party fears to do
so; and this fear is some evidence that the
circumstance or document or witness, if brought, would
have exposed facts unfavorable to the party. . . .
The nonproduction of evidence that would
naturally have been produced by an honest and
therefore fearless claimant permits the inference that
its tenor is unfavorable to the party's cause,
(emphasis in original.)
12
2 Wigmore, Evidence § 285 at 192 (Chadbourn Rev. 1979).
The trial court should have drawn two inferences:

that Brown

did not produce the plans held by the Church because they would
not help his commission claim; and that the evidence Brown did
offer should have been reviewed with mistrust.

See Whitney v.

Canadian Bank of Commerce, 232 P.2d Or. 1, 374 P.2d 441
(1962).

Brown's equipment summary should not have been

received.
The evidence offered by Brown should not have been
received by the trial court.

Given the availability of the

plans and specifications held by the Church, the oral testimony
was not the best evidence available to Brown under the
circumstances.

See Penelko v. John Price Associates, Inc., 642

P.2d 1229 (Utah 1982) .

1Z

This is the apparent majority position. See e.g.,
Ewing v. Sargent, 87 Nev. 74, 482 P.2d 819 (1971); Rogers v.
Cato Oil & Grease Co., 396 P.2d 1000 (Okla. 1964); Olsson v.
Hansen, 50 Wash. 2d 199, 310 P.2d 251 (1957).
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(b)

There Is No Evidence Carnes Destroyed Discovery
Documents .
The best evidence to establish the commission amount

would have been the records reflecting the commissions actually
paid by Carnes to Long-Deming and to the Johnston Company, or
the invoices listing the actual Carnes1 equipment sold and
installed in the building.

Brown asked both Carnes and Long

Deming for the documents/ but neither had them.

Brown

contended Carnes had deliberately destroyed them.

The trial

court found Carnes1 policy was to destroy sales records after
seven years, that it had destroyed "its records pertaining to
the Church Office Building, " and, that the destruction was not
justified after Brown's lawyer had put Carnes on notice of
Brown's demand for a commission.

The findings are in error.

Brown was terminated in August, 1968.

On May 23,

1972, nearly four years later, Brown's lawyer wrote Carnes.

1J

He

In November, 1982, Brown asked the ultimate question
of Long-Deming in an interrogatory: "State what the amount of
the commission or credit was that was either paid or allowed by
Carnes to Long Deming as sales representative of Carnes on the
products sold to the L.D.S. Church in each of the abovementioned years. Please set forth the desigation of the
commission or credit as to whether it was specification credit,
approval credit, or territorial credit, or order
credit. . . ." Long Deming answered: "This defendant's
records do not designate the credit breakdown requested and
this information is not otherwise available to this
defendant. " See Answer of Defendant Long-Deming Utah, Inc. to
Plaintiff's Third Set of Interrogatories, dated January 6,
1983, interrogatory and answer No. 2; R. 479-485.
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demanded Carnes pay a commission to Brown or he threatened to
commence litigation within ten days.

(Def. Tr. Ex. 114.)

Nothing more was heard until this action was filed on October
23, 1973, over one year later.
Nearly eight years later, on June 18, 1981, Brown
started its discovery. It submitted to Carnes a set of
14
interrogatories.
Carnes filed its answers on September 23,
1981.

Many of the interrogatories asked detailed questions

about the project.

Then current employees of Carnes were not

familiar with the project, so they looked for Carnes1 business
records.

They could not be found and, for that reason, many

interrogatories were answered in this fashion:

"The

information requested is not available to present employees of
Carnes Company.
located."

The Company's project file cannot be

See e.g., Answers of Carnes Company to Plaintiff's

Interrogatories, dated September 23, 1981, Answer Nos. K g ) and
(h), 11, 12, 13, 17, 20(b) thru (e), and (g) thru (h), 22, 23,
24, 25.

(R. 454-468.)

To another interrogatory (no. 15)

Carnes responded differently, although the meaning was the
same:

I 4 Brown also filed Plaintiff's Request for
Production of Documents for Inspection and Copying to the
Defendant Carnes Corporation, dated June 18, 1981. (R.
403-404.) Carnes produced all available documents, and it told
Brown (response No. 3; R. 439-453) it did not have any bids,
offers, orders, invoices, or commission statements related to
the project.
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"Carnes Company does not know.

The requested information may

be known by former Company employees or by others."
One interrogatory (No. 6) requested more general
information.

It asked for the annual volume for all sales of

Carnes1 equipment in Utah for each year from 1961 to 1981.
Carnes objected to supplying the information covering the time
period after commencement of this action because the
information was not relevant to the pending lawsuit, and it was
confidential and a trade secret.

Information about overall

sales volume throughout the state of Utah prior to commencement
of this action was not available, Carnes responded, because
"sales records are retained for seven years and then
destroyed."

That is the only reference to the destruction of

documents.

The answer, quite clearly, is addressed to general

sales of Carnes products, not to sales to the office building
project, and to the routine disposal of general sales records.
Carnes1 failure to produce the documents requested by
Brown creates no adverse influence unless:

(i) Brown can prove

the documents were in fact in Carnes1 possession or control
when they were requested; and (ii) Brown can prove there has
been intentional or fraudulent suppression of the evidence in
order to withhold the truth.

No unfavorable inference arises

when the documents are lost or accidently destroyed, or when
the absence of the documents is accounted for properly.

Gumbs

v. International Harvester, Inc., 718 F.2d 88 (3rd Cir. 1983);
see also Imperial Commodoties Corp. v Grace Line, Inc., 517
F.2d 404 (2d Cir. 1975); Savard v. Marine Contracting, Inc.,
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471 F.2d 536 (2nd Cir. 1972).

Obviously, Brown did not sustain

its evidentiary burden, and the trial court automatically drew
the conclusion that Carnes1 failure to produce the documents,
although adequately explained, was damnable.

The trial court's

findings on the issue should be reversed.
(c)

The Trial Court Improperly Calculated Commissions On
the Basis of Allegations in the Amended Complaint and
in Discovery Pleadings.
Although the trial court received Brown's equipment

price list, (Pi. Tr. Ex. Ill), it expressed its dismay about
the strength of Brown's evidence on damages.

(Tr. at 163.)

It

concluded Brown should have produced stronger evidence by
subpoenaing the final plans possessed by the L.D.S. Church.
(Tr. 163-164.)

With some initial prompting by Brown (Tr. 59),

the trial court then set out to determine damages by itself:
THE COURT:

. . .

The case is old; things are stale. And I'm not
laying blame on you for that, but I think history
could have been tracked a little better in terms of
the underlying damage issue.
The complaint asserts, at least to the extent of
a "based on information and belief" kind of
allegation, that sales were made in the range of
$500,000. Mr. Tibbals [Brown's prior counsel, who was
deceased before trial] is not here to identify where
or how he obtained that information, but that
nonetheless was contained in the allegations of the
amended complaint filed with the Court on March 31,
1978.
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The response to discovery by Long Deming, which
is unsupported by any documentation, but I would
assume that's a fact that Long Deming would have some
fairly good general memory about also, and suggested
that sales were somewhere in the range of a half
million dollars and that they were paid a commission
of approximately $30,000.
Based upon those circumstances, it appears to the
Court that it is reasonable to find that given the
nature of the evidence received and the lack of detail
given the Court, or the lack of supporting
documentation on it, and given the fact that there
were some credits or adjustments made by Carnes
Corporation to the Church, it would be more
appropriate that the Court err in the range of being
conservative. Rather than simply saying, "The best
evidence is the secondary route of us estimating and
guesstimating, because the defendants have destroyed
their records," the Court is convinced that were
efforts made, stronger and better evidence could have
been produced.
So the Court finds that the record reasonably
supports the finding that sales were made and finally
settled between Carnes Corporation and the Church of
Jesus Christ of Latter-Day Saints in the approximate
range of one-half million dollars. (Tr. 165-166.)
The trial court referred to the amended complaint and to
interrogatory answers filed by Long-Deming.

The paragraph in

the amended complaint apparently is no. 8, which reads:
8. Plaintiff is informed that the contract for
Carnes Corporation material supplied in the Church
Office Building construction was in the amount of
$500,000.00. . . .
The interrogatory answer appears in Answer of Defendant Long
Deming Utah, Inc., to Interrogatories of Plaintiff
(R. 173-182).

It reads:

11. Did Long Deming Utah, Inc. receive any
commission, payments, monies or other thing of value
from Carnes Corporation or in behalf or on account of
such corporation for the fact that Carnes Corporation
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supplied materials, equipment and devices for
incorporation in the Church Office Building at Salt
Lake City, Utah.
ANSWER:

Yes.

12. If the answer to No. 11 is affirmative,
state what was received, the amount, and for what
service and on what basis the payment was made by
Carnes to Long Deming Utah, Inc.
ANSWER: Approximately $30,000.00 was received in
the form of commission payment from Carnes Corporation
to compensate Long Deming Utah, Inc. for approximately
$500,000.00 in sales of equipment to contractors.
The answers were signed by Long-Deming's vice-president, Lyn
Felton.
The trial court's calculation of damages was
reversible error.

Reliance on the amended complaint is

objectionable for at least three reasons.

First, the complaint

was not even verified; Brown did not swear on oath to its
truth.

The allegations can only be attributed to the counsel

who signed it.

Second, the allegation is not based on personal

knowledge -- Brown's or its counsel's.

The opening language in

the sentence clearly indicates the allegation which followed
was based on "information and belief."

Evidence admissable at

trial may only come from witnesses who have personal knowledge
of the matter at issue.

See Utah Rules of Evidence, Rule 602.

And third, no party is entitled to stand on the allegations in
its complaint as proof, especially at trial!

Even in motions

for summary judgment must the plaintiff support his complaint
allegations with other evidence.

See Utah Rules of Civil
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Procedure, Rule 56(e). 15
permit a lesser standard.

A plenary trial surely does not
This is particularly true given

Carnes! denial of the allegations.

See Answer, dated October

31, 1980, at 3, K 12 (R. 377-381).
Resort to Long-Deming1s interrogatory answers was
equally wrong.

Judge Rigtrup's procedure amounted to his

taking judicial notice.

Rule 201 of the Utah Rules of Evidence

governs judicial notice.

It authorizes taking judicial notice

at any stage of the proceeding, but only of "adjudicative
facts."

"Adjudicative facts" are defined in this manner:
(b)

Kinds of facts.

A judicially noticed fact must be one not subject
to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy
cannot reasonably be questioned.
The commission and gross prices of equipment listed in
Long-Deming's interrogatory answers do not fall within the
rule.

They are subject to vigorous dispute (they are, after

all, contested issues in the action), and they are neither
generally known in the court's jurisdiction nor readily

15

Rule 56(e) reads, in part:
. . . When a motion for summary judgment is made
and supported as provided in this Rule, an adverse
party may not rest upon the mere allegations or
denials of his pleading, but his response, by
affidavits, or as otherwise provided in this Rule,
must set forth specific facts showing that there is a
genuine issue for trial. . . .
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verifiable.

See e.g., Bracey v. Grenoble, 494 F.2d 566, n. 7

at 570 (3d Cir. 1974).

For the rule to apply, nA high degree

of indisputability is the essential prerequisite."

10 J.

Moore, Moore's Federal Practice § 201.01 [3.-2] - (b) at 11-14
(2d ed. 1985).

Traditional methods of proof should be

discarded only in clear cases. This is not such a case.
Rule 33(b) of the Utah Rules of Civil Procedure
permits answers to interrogatories to "be used to the extent
permitted by the rules of evidence."
interprets the provision.

No reported Utah case

The language of the rule corresponds

to Rule 33(b) of the Federal Rules of Civil Procedure as it was
amended in 1970, however, so federal authority may be
instructive.
Professor Moore squarely addresses the issue.

See 4A

J. Moore, Moore's Federal Practice n 33.29[1.2] at 33-179, 180 (2d. ed. 1984).

He writes:

It seems quite clear that the 1970 revision of
the Rule cannot be interpreted as a sanction for
admitting such answers as if the party making them
were present and testifying subject only to objections
to particular answers, for such an interpretation
would apply to answers to interrogatories a broader
rule of admission than that set forth in Rule 32(a)
for admission of depositions, a result antithetical to
the recognition by the Advisory Committee that the
latter normally are taken under conditions affording
an opportunity for cross-examination while the former
are not. It must be, therefore, that the amended Rule
was framed with a recognition that answers to
interrogatories are hearsay and inadmissible at the
trial unless they fall within some recognized
exception to the hearsay rule. Thus they would be
admissible for purposes of impeaching the testimony of
the person making them, or as an admission of the
person making them, as interrogatories are always
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answered by a party, or as an admission of the party
if the person making the answers were his agent or
servant. (Footnotes omitted.) 16
CONCLUSION
Carnes properly terminated its sales agreement with
Brown and had no continuing obligation to pay a commission
under the specific language of the agreement.

Carnes did not

breach an implied duty of good faith.
the trial court improperly calculated the commission
by using naked allegations in the amended complaint and answers
to interrogatories.

Neither the rules of civil procedure nor

the rules of evidence permit it.
The judgment of the trial court should be reversed.
DATED this 23rd day of May, 1986.

Reid E. Lewis
Attorneys for Carnes
Corporation

lb

The Advisory Committee Note to Rule 33(b), mentioned
by Professor Moore, states:
The use of answers to interrogatories at trial is
made subject to the rules of evidence. The provisions
governing use of depositions, to which Rule 33
presently refers, are not entirely apposite to answers
to interrogatories, since deposition practice
contemplates that all parties will ordinarily
participate through cross-examination.
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CERTIFICATE OF SERVICE
I hereby certify that on the 23rd day of May, 1986, I
mailed four copies of the Brief of Appellant to the following:
Robert S. Howell
Jeffrey R. Oritt
TIBBALS, HOWELL & JONES
220 South 200 East
Salt Lake City, Utah 84111
Attorneys for Plaintiff-Respondent
and Cross-Appellant.
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Sales Agreement
2019

THIS AGREEMENT, made and entered into, as of
May..24f„196JL

by and between Carnes

Corporation, a Wisconsin corporation, with its principal
office at Verona, Wisconsin, hereinafter called "Carnes"
- A N D -

hereinafter called "Distributor" (a person or company
which buys and resells for his or its own account) or
"Representative" (a person or company which solicits
orders for sales by Carnes on a commission basis.)

i

/0 y

Witnesseth:
In consideration of the mutual promises and agreements herein contained, it is agreed by and
between the said parties as follows:

1. Products Covered by this Agreement
Carnes hereby appoints the distributor or representative, and the distributor or representative
agrees to and does accept appointment, as the exclusive distributor or representative for the sale
of Games' products specifically listed below in the territory assigned hereunder.

1

AH cranHnrH mmnngrHfll and Industrial celling air dlffusers, baseboard
dlffusara, registers, grinpa, and rnfllrie.ntlal celling Cllflfo9cr6t return air
grlllofli filter assemblies, and standard arcesanries.
2. All standard high and low velocity ATC units, and standard accessories•

3, All s t a r r e d p^"">r ™nf vpnri1*tnr«f relief vents and standard accessories•
4, All standard louvers nnd day? i v r s , 2nd stanc-ard accessories,

2 . Territory
The territory assigned to the distributor or representee
dendum No. 1.

under this agreement is covered by Ad-

3. Resale Discounts and Commission Computations
Resale discounts are covered by Addendum No. 2. These discounts cover items purchased by the
distributor, and form the basis for calculating commissions due the representative on sales made
by Carnes to others.

4. Policy on Specification, Territorial and Approval Credits
When more than one distributor and/or representative has participated in making a sale, the determination and payment of the amount due each for his contribution is covered by Addendum No. 3.

5. Payment of Commissions
On the twentieth (20th) of each month Carnes will pay representative commissions earned and due
under this agreement and its addenda on invoices to customers other than representative which
have been paid in full by the customer to Carnes during the previous month. If the customer makes
only a partial payment on any invoice, the commission does not become payable until the invoice
is paid in full.
In the event that representative has guaranteed the payment of an invoice and the invoice remains
unpaid after 90 days from the invoice date, it will be charged back to representative by Carnes.

6. Payment of Carnes Invoices
On items purchased by distributor from Carnes, distributor agrees to make full payment to Carnes
on Carnes' invoices when due, according to the terms thereof.

7. Acceptance of Orders
All orders solicited or received by distributor or representative for Carnes are subject to acceptance
by an officer of Carnes and distributor or representative shall have no authority to bind or commit
Carnes in any respect. Acceptance or rejection shall be wholly within the discretion of Carnes and
rejection by Carnes for whatever cause or without cause shall preclude Carnes from liability for
commission or otherwise in respect of the order rejected.

8. OEM Business
Carnes is in no way obligated to pay any commission on sales to manufacturers who Incorporate
items purchased from Carnes in the manufacture of their products or furnish such itemi purchased,
with their products.
This type of sale will be negotiated on an individual basis regarding the rate of commission.

ADDENDUM NO. 1 TO SALES AGREEMENT DATED
CONTRACT REGISTER NUMBER
DISTRIBUTOR OR REPRESENTATIVE

M*7..Z4^ J % 1

IP.l.?
T.^...^!*^

• Territory
State of Utah
State of Idaho -

•

Entire state.
Those counties east and south of and including Oneida, Powe:
Bingham, Butte and Clark,

State of Wyoming - The following counties: • Teton, Fremont, Sublette, Lincoln,
Unita and Sweetwater*

ADDENDUM NO. 2 TO SALES AGREEMENT DATED .. .. MAJ. l ^
CONTRACT REGISTER NUMBER

.1*01.

2Q.i.?.

Ted R. Brovra & Associates

• Resale Discount
Form 9053A
Form 9070B

Form 9073C
Form 9076B
Form 9060B

Ventilating Equipment and Accessories
Louvers, Dampers and Penthouses
Commercial and Industrial Ceiling Diffusers and Accessories
Acoustic Terminal Control Units
Condu-Flex Flexible Ductwork
Residential Ceiling Diffusers, Models RC and RCD
Return Air Grille and Filter Assembly, K^del RAF
Carnes Forced Air Baseboard
Commercial & Industrial Air Conditioning R a s t e r s and
Grilles

ADDENDUM N O . 3 TO SALES AGREEMENT DATED
CONTRACT REGISTER NUMBER
DISTRIBUTOR OR REPRESENTATIVE

May

24ft.1.961

-2019.
T.^.K\.^?™AA**9?):*te9 ..

• Policy on Specification,
Territorial Credits

Approval,

and

All specifications, approval or territorial credits shall be based on net sales, after the deduction of
trade discounts or commissions, transportation charges and goods returned for credit. The following
rules shall cover the method of payment.

1. Products subject to specification, approval or territorial credit
The products covered by this credit policy shall be all standard cataloged products, except RCD
difTusers and RAF return filter grilles.

2. Dollar volume of order before specification, approval, or territorial credit applies
Before credit is applicable the minimum list amount for each product individually must be $500.00.

3. Eligibility for credits
a. Spec/ficaf/on Credit
It is preferred, but not mandatory, that the distributor or representative fill out Carnes form No.
9016A and furnish this to Carnes prior to the bidding date of the job. The job will then be registered by Carnes, and if an order is received from any other distributor or representative in
another territory, specification credit will be paid to the distributor or representative submitting
the specification form in accordance with the rules of this agreement. Specification information
is required on the original order form. Specification credit under this agreement will be defined
as having the Carnes name mentioned in the specification, either as a direct specified product
or as an approved equal.
b. Approval Credit
If Carnes products are sold in one territory but an architect or engineer in another territory
approves the submittal, the distributor or representative in the territory where approval is made
will receive approval credit. Approval information is required on the original order form.

c. Territorial Credit
1. For territorial credit, it will not be necessary for the distributor or representative to give
notification prior to shipment. If the shipment is made into a territory other than the exclusive territory of a distributor or representative originating the order, the distributor or
representative into whose territory the equipment will be shipped, will be notified by
Carnes that the shipment will be subject to a territorial credit under this agreement.
Carnes will give notification by a copy of the acknowledgment form of the order.

2. Carnes will be liable for territorial credit only when they are directed to make shipment
directly from their plant or warehouse into a territory other than the territory of the distributor or representative originating the order. Carnes will not be liable for territorial
credit when shipments are made from stocks of distributors or jobbers into other territories.

4. Credit split for specification, approval, and territorial.
The following split of the credit under this agreement on a job covering Carnes products will be as

follow*:
a. When Carnes bills an exclusive Carnes distributor direct and an exclusive Carnes distributor
or representative from one or more other territories is entitled to any credit under this agreement,
it will be determined before the order is entered and the applicable credit will be added as an
additional charge on the invoice of the distributor invoiced.
And, on the 20th day of the month following the month in which payment is received by Carnes,
they will pay to the qualifying distributor(s) or representative(s) their proportionate share of the
credit as follows:
1. Specification credit — 5 % of the net amount of the invoice.
2. Approval credit — 2Vi%

of the net amount of the invoice.

3. Territorial credit — 2 V 2 % of the net amount of the invoice.
b. When Carnes bills directly to any purchaser except an exclusive Carnes distributor, and
credit is due to one or more other exclusive Carnes distributors or representatives, Carnes will
pay the credit in the proportion applicable under this agreement, directly to the parries due the
credit.
The credit will be calculated as a percentage on the net amount of the invoice, after commission
is deducted (i.e., lowest applicable product multiplier) and a percentage of the net commission,
and the credit allowed for the lesser amount as follows:
1. Specification credit — 5 % of the net amount of the invoice, or 4 0 % of the net commission,
whichever is lesser.
2. Approval credit — 2 V 2 % of the net amount of the invoice, or 2 0 % of the net commission,
whichever is lesser.
3. Territorial credit — 2V'2% of the net amount of the invoice, or 2 0 % of the net commission,
whichever is lesser.
Credits are not due and payable until the customer has remitted the full amount for the material
purchased, then payment will be made by Carnes on the 20th day of the month following the month
in which payment is received by Carnes.
5. For each of the above conditions of a or b under point 4., specification and approval credit will
not both be paid on the same job. If Carries products are specified in one territory and a distributor
or representative from another territory requests the distributor or representative from the specifying
territory to contact the architect and/or engineer regarding any point covering the order, this will
be considered as being covered under the specification credit.

ADDENDUM NO. 4 TO SALES AGREEMENT DATED
CONTRACT REGISTER NUMBER
DISTRIBUTOR

™ * 7 . f *»...4.

.?PI?

T^.R.»..?fr.9^

• Return of Warehouse Stocks
Sold Distributor

Previously

In the event of cancellation of subject agreement by CARNES, they will then accept the return of
warehouse stocks, previously sold to the DISTRIBUTOR, under the following terms and conditions:

1. Upon request by the DISTRIBUTOR, CARNES will issue a RETURN AUTHORIZATION for the
stock the DISTRIBUTOR wants to return.

2. The shipping cost of returning the stock to the factory of CARNES will be PREPAID by the
DISTRIBUTOR.

3. The amount of allowance for the stock will be based on inspection upon receipt at the factory.

4. If the stock is in new condition and can be put directly back into CARNES' stock, the full cost
to the DISTRIBUTOR will be allowed without deduction of the usual handling charge made by
CARNES.

5. IF THE STOCK IS DAMAGED OR OBSOLETE, the DISTRIBUTOR will accept the valuation placed
on the struck by CARNES, after inspection upon receipt, whatever the salvage value may be.

6. If the shipping cost is not PREPAID, CARNES will deduct any collect charges paid from the
amount of allowance made for the returned stock.

7. A credit memo will be issued by CARNES for the net allowance made for the returned stock
as determined in the foregoing paragraphs.
This credit will be applied as follows:
A. First, to any unpaid balance on any notes held by CARNES, covering the original purchase of the warehouse stock.
B. Secondly, to any other amounts due CARNES, either on notes or on open account credit.

C. In the event the credit issued does not fully pay any outstanding notes or accounts, the
DISTRIBUTOR will promptly make payment to CARNES of all balances due and payable.

D. In the event the credit for the returned goods more than covers all outstanding notes
and accounts of the DISTRIBUTOR, CARNES will issue their check for any net excess

credit.

9. Status of Distributor or Representative
Distributor or representative shall be an independent contractor in performing this sales agreement
and shall not be an agent, servant or employee of Carnes. Distributor or representative may develop
the sale of the products covered in this agreement, in any manner deemed advisable by distributor
or representative including his employment of agents, servants, employees and sub-contractors, as
long as all such arrangements are in accord with all provisions of this agreement.
Distributor or representative shall not sell or assign or transfer any interest in this agreement without
written consent of Carnes and any attempted sale, transfer or assignment in whole or in part shall be
null and void.

10. Cha nges in list Prices, Resale Discounts and Commissions
Carnes reserves the right to make such changes in the list prices, the resale discounts and commission
rates and bases applying to the products covered by this agreement, from time to time, as are
deemed necessary and reasonable by Carnes. Carnes will notify the distributor or representative in
writing thirty (30) days in advance of the effective date of the following changes:
a. Increase in list prices.
b. Decrease in resale discounts.
c. Change in bases and/or rates resulting in decrease In commission amount.
In the event of the following changes, Carnes will notify the distributor or representative in writing
and such changes will be in effect immediately but will apply only to orders originating thereafter:
a. Decrease in list prices.
b. Increase in resale discounts.
c. Change in bases and/or rates resulting in increase in commission amount.

11. Changes in Design and Specifications
Carnes reserves the right to make such changes in design and specifications of the products covered
in this agreement or to discontinue the manufacturing and selling of any product covered by this
agreement, from time to time, as Carnes may in its sole and absolute discretion deem necessary.

12. Carnes' Obligation as to Warranty
The standard warranty given by Carnes on the products covered by this agreement is expressed on
Carnes' Acknowledgment of Order. Invoice forms shall limit Carnes' warranty obligation thereto, and
the same shall, in no event, be extended either expressly or by implication.

13. Cooperation of Distributor or Representative with Carnes
The distributor or representative agrees at all times to cooperate fully and promptly with Carnes in
the sale of all products covered in this agreement, and to render such information and reports as and
when such information is requested, and to furnish to Carnes copies of all correspondence, quotations,
and invoices, covering the products covered by this agreement, when such information is specifically
requested by Carnes.

14. Cancellation
Either party shall have the right to terminate this agreement, by giving the other party thirty (30)
days notice in writing of his intention so to do, and in the event of such termination, rights granted
by this agreement shall terminate. If termination notice be given by Carnes, distributor or representative shall upon receipt discontinue all bidding activity on the products covered by this agreement
and immediately furnish a copy of all active quotations dated prior to this cancellation notification
for Carnes' records. Any such quotations which develop into accepted orders within 30 days from
the date notice is so given by Carnes shall entitle the distributor or representative to resale discounts
at the same rate and upon the same terms as though this agreement had continued in effect.

15. Return of Warehouse Stocks Previously Sold Distributor
This is covered by Addendum No. 4.

16. Scope of Agreement
It is agreed between Carnes and distributor or representative that this agreement contains the entire
agreement between the said parties, and that there are no other understandings or agreements between them, ard that this agreement supersedes and voids all previous contracts, whether oral, written
or implied as between said parties.
17.

This agreement shall inure to the benefit of and be binding upon the successors and assigns of Carnes.

H .

This agreement shall be governed by and interpreted in accordance with the laws of the State of
Wisconsin.

In Witness Whereof

the parties hereto have caused this agreement

to be signed and sealed at Verona, Wisconsin, as of the day and year first above written.

Vie* Pr«ftid«nf

Countersigned

By

6ji&J^B£M...!...M&&l£>...
S«U« Mtnagtr

THD R. BROWNS, ASSOCIATES
Distributor or Representative
By

,.,_:....//..„'.C..:..._:'J-.te.S.-jL.^lrrr.:

J.L.s.:

„,

...... Title

(
Gountersigned

,

.

By ..^..r—.-7: •.?...V.\.7>.r?.!r?.....)...

V,.-

i i «.

--"5T"T< « - .

.A.V^.*47'.!Uc
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CARNES CORPORATION
VERONA, WISCONSIN
February 1, 1961
Confidential Distributors Discount Sheet
VENTILATING EQUIPMENT & ACCESSORIES
LOUVERS, DAMPERS AND PENTHOUSES
Base Discount:

35%.

Distributors Discount;
1.
2.
3.

Where Carnes Corporation bills distributor, base discount less 20 & 10%. Mult. - .468,
Where Carnes Corporation bills jobbers direct, base discount less 20 & 10%. Mult. - .4Where Cames Corporation bills contractor direct:
A«. When distributor guarantees payment of invoice according to standard terms, or
when shipment is made C.O.D. or sight draft, or when customer's credit rating
allows shipment of order without credit investigation,
Base l e s s 20-10%. Multiplier - .468.
B. Where Carnes Corporation cannot ship on open account without credit Investigation,
the following distributor discount shall apply:
Mult.
Invoices up to $1,000 list
Base less 20-5%
.494
Invoices of $1,000 and over at list
Base less 20-10%
.468
Note: On orders of less than $1, 000 list that cannot be shipped on open account without
credit investigation, Carnes Corporation will notify distributor and request:
a. Guarantee.
b . Authorization to ship C.O.D. or sight draft.
c. Authorization to make credit investigation.
On orders of $1,000 list and over, Carnes will automatically make credit
investigation.
( TERMS: Net - 10th proximo

|

FREIGHT ALLOWANCE:
1.
2.

All prices are F,O.B. Verona, Wisconsin, with transportation charges allowed via
cheapest routing,
All freight charges will be prepaid for United States (except Hawaii and Alaslca) and Cana^
A. Freight allowance is based on lowest rated means of transportation. Additional costr
for requested routings other than lowest cost routing will be added to the invoice.
B, On shipments to Hawaii and Alaska as well as export shipments beyond the boundaries
of the contiguous 48 states (Canada excepted) freight will be prepaid in accordance wit!
the above policy to the port of exportation located within the contiguous 48 states.
Form #9053A

CARNHS CORPORATION
V2RONA, WISCONSIN
February 1> 1961
Confidential Distributors and Agents Discount Sheet
COMM2RCIAL AND INDUSTRIAL CEILING DIFFUSERS AND ACCESSORIES
ACOUSTIC TERMINAL CONTROL UNITS
CONDU-FLEX FLEXIBLE DUCTWORK
Base Discount: 21%
Distributors and Agents Discount:
1.
2.
3.

When Games Corporation Invoices DISTRIBUTOR, base discount less 20 & 10%. Mult. - .525
When Games Corporation invoices JCBBER, base discount less 20 & 10%. Mult. - .5256.
When Caraes Corporation invoices CONTRACTOR and:
a. Distributor guarantees payment of invoice according to standard terms - or
b . Shipment is made C.O.D. or sight draft - or
c. Customer's credit rating allows shipment of order without credit investigation base discount less 20 & 10%. Mult. - .5256.
d.

When Games Corporation cannot ship on open account without credit Investigation:
Mult.
Invoices up to $1,000 list - Base discount less 20 & 5%
.5548
Invoices of $1, 000 and over at list - Base discount less 20 & 10%
.5256

Note: On orders of less than $1,000 list that cannot be shipped on open account without credit
investigation, Carnes Corporation will notify agent and request:
a.
b.
c.

Guarantee.
Authorization to ship C.O.D. or sight draft.
Authorization to make credit investigation.

On orders totaling $1,000 list and over, Carnes Corporation will automatically make credit
investigation.
I TERMS: Net - 10th proximo
FREIGHT ALLOWANCE:
1«
2.

All prices are F.O.B. Verona, Wisconsin, with transportation charges allowed via cheapest
routing.
All freight charges will be prepaid for United States (except Hawaii and Alaska) and Canada.
A.
B.

Freight allowance is based on lowest rated means of transportation. Additional costs
for requested routings other than lowest cost routing will be added to the invoice*
On shipments to Hawaii and Alaska as well as export shipments beyond the boundaries
of the contiguous 48 states (Canada excepted) freight will be prepaid In accordance with
the above policy to the port of exportation located within the contiguous 48 states*
Form #9070B
CSupersedes #907QA)

CARNES CORPORATION
VERONA, WISCONSIN
February 1, 1961
Confidential Distributors and Agents Discount Sheet

RESIDENTIAL CEILING DIFFUSSRS, MODELS RC AND RCD
RETURN AIR GRILLE AND FILTER ASSEMBLY, MODEL RAF

Base Discount:

47%.

Multiplier - .53,

Distributor Discount:
Quantity
1 - 99
100 - 249
250 & Over

Discount
Base less 2-0-10-5-10%
Base less 20-10-10-10%
Base less 20-10-10-5-10%

Mult.
.3263
.3091
.2936

TERMS: Net - 10th proximo

FREIGHT ALLOWANCE:
1.
2,

AH prices are F.O.B. Verona, Wisconsin, with transportatl»Q charges allowed via
cheapest routing.
All freight charges will be prepaid for United States (excetp Hawaii and Alaska) and
Canada.
A.

B.

Freight allowance is based on lowest rated means of transportation. Additional
costs for requested routings other than lowest cost routing will be added to the
invoice.
On shipments to Hawaii and Alaska as well as export shipments beyond the
boundaries of the contiguous 48 states (Canada excepted), freight will be
prepaid in accordance with the above policy to the port of exportation located
within the contiguous -S states.

Form 9073C
^Supersedes #9073B)

CARNES CORPORATION
VERONA, WISCONSIN
February 1, 1961
Confidential Distributors and Agents Discount Sheet
CARNES FORCED AIR BASEBOARD
Mult,

2f - 499'
500' - 999'
1000' & Over

L i s t l e s s 35-15-10%
L i s t l e s s 35-20-10%
L i s t l e s s 35-25-10%

.4973
.4680
.4388

Above discounts are based on deliveries in one lot to one destination.
j TERMS:

Net - 10th proximo

Custom Series
201 Streamliner Series

- 3-4-5-8 foot sections
— 2-3-4-5-6-8 foot sections

Packaging: Universal Base
Compact Base
Commercial Base
Hi-Capacity Base
Streamliner Base

1101
1134 )
1167 )
1189 )
201

Packed 2 pieces per carton in each length.
Packed 2 pieces per carton in each length.
Packed 2 pieces per carton in each length.

FREIGHT ALLOWANCE
1.
2.

All prices are F.O.B. Verona, Wisconsin, with transportation charges allowed via
cheapest routing.
All freight charges will be prepaid for United States (except Hawaii and Alaska) and Canadc
a.

b.

Freight allowance Is based on lowest rated means of transportation. Additional
costs for requested routings other than lowest cost routing will be added to the
invoice.
On shipments to Hawaii and Alaska as well as export shipments beyond the boundaries
of the contiguous 48 states (Canada excepted) freight will be prepaid in accordance
with the above policy to the port of exportation located within the contiguous 48 states .

Patent No. 2,627,800

Form 9076B
fSuoeraed^fi *<XV76A\

CARNES CORPORATION
VERONA, WISCONSIN
February 1, 1961
Confidential Distributors and Agents Discount Sheet
COMMERCIAL & INDUSTRIAL AIR CONDITIONING REGISTERS AND GRILLES
Base Discount:

35% & 5%.

Mult. - .6175.

Distributors Discount:
1.
2.

Where Cames Corporation bills distributor, base discount less 20-10-10-10%. Mult.
.3691.
Where Caroes Corporation bills jobber, or where Carnes Corporation bills direct to
contractor with distributor guaranteeing payment of invoice according to standard terms.
or shipment is made C.O.D. or sight draft, or where customer's credit rating allows
shipment of order without credit investigation,
base less 20-10-10-10%.

3.

Mult. - . 3 6 0 1

V/here Games Corporation cannot ship on open account without credit Investigation, the
following distributor discount sholl apply:
Mult.
Invoices up to $1,000 list
Base less 20-10-10-5%
.3801
.Invoices of $1,000 and over at list
Base less 20-10-10-10%
.3601

Note: On orders of less than $1, 000 list that cannot be shipped on open account without
credit investigation, Cames Corporation will notify distributor and request:
a. Guarantee.
b . Authorization to ship C.O.D, or sight draft.
c. Authorization to make credit investigattion.
On orders of $1,000 list and over, Carnes will automatically make credit investigation.
j TERMS:

Net - 10th proximo ~\

FREIGHT ALLOWANCE:
1. All prices are F.O.B. Verona, Wisconsin, with transportation charges allowed via
cheapest routing.
2. All freight charges will be prepaid for United States (except Hawaii and Alaska) and Cana
a. Freight allowance is based on lowest rated means of transportation. Additional costr
for requested routings other than lowest cost routing will be added to the Invoice
b . On shipments to Hawaii and Alaska as well as export shipments beyond the boundari:;
of the contiguous 48 states (Canada excepted) freight will be prepaid la accordance w
the above policy to the port of exportation located within the contiguous 48 states.

Form #9O80B
(Supersedes #9080A)

ADDENDUM No. 5 to SALES AGREEMENT No. 2019

Ted R. Brown & Associates

SPECIFICATION CREDIT
Where an exclusive and Arm specification for Carnes has been
obtained, the customer shall be billed directly by the Carnes
Corporation, and 50% of the commission shall be paid to the
specifying agent.

September 21, 1964

CARNES CORPORATION

_

Dan Neviaser

TED R. BROWN & ASSOCIATES*

TO

FROM

CARNES CORPORATION

Ted R. Brown & Associates

iT-"; > a f "^ " * Tt.

P. O. Box 1356

ar

Salt Lake C i t y , Utah 84110

SCF
;-V\
2 4 1?34 , -. |
Verona, Wisconsin 53593
% i-^ ,. .
,/ *—5——
—

JBJECT: Contract Register No. 2019
9/22/64

3

* T'« P

T

4 4 8 So. Main Street

* La ^ sLo :* S ^ L i Li5
MESSAGE

Gentlemen:
Please sign the attached addendum No. 5 and return the original for our files,

/v,. ^.-.
Dan Neviaser
REPLY

roa* I I M . uciit rotas, miuk.. *•*. i t i u

RECIPIENT: RETAIN WHITE COPY, REPLY O N PINK COPY

LETTER-L1M1NATOR

June 29 1965

Mr. Dan Neriaser
Carnes Corporation
Verona, Wisconsin
Daar Dan:
Tha samples that wara char gad partially to us for tha
L . D . S . CHURCH OFFICE BLDG.
job wara usad to soak specification for Caraas products for that
job. Having dona as much as wa hava with Bridgars fc Paxton,
and with tha architect, who is located la Salt Lake, and who is
raally tha ultimata specifying agent, we are reluctant to accept
the idea that a specification split with tha representative in
Albuquerque should be made at tha time of sale.
We would like to have a latter from you in our file confirming our idea that wa should gat specification cradit as wall
as territory and order credit for the L. D. S. Church Office
Building when it is finalised. The fact that Bridgets fc Paxton
has their home office in Albuquerque does not s e e m to justify
a split on specification with tha Albuquerque representative for
this job.
Thanks for your prompt reply and consideration.
Best regards,
TED R. BROWN It
ASSOCIATES, INC.

TRB/vch

! *

I

EXHIBIT

Tad R. Brown

Western Regional Manage?
27672 Silver Spur Road
Palos Verdes Peninsula,
California
90274

Air Distribution Outlets

Phone

Verona, Wisconsin J3593

Si

•

3775057

Area Code 608 845-6411

June 13, 1965
*Ca*

*~4.

Mr* Ted R. Brown
Ted R. Brown & Associates
P. 0. Box 1356
Salt Lake City, Utah 84110
Subject:

LDS Church Office Building - Salt Lake City, Utah

Dear Ted:
Your June 2 letter directed to Dan Neviaser was forwarded to
me.
I am the first one to realize the tremendous amount of work
and time you have spent on the subject job. I would also like
to point out that a great deal of effort has been done with
the firm of Bridgers & Paxton in the past three to four years
by our Albuquerque representative, Boyd Engineering, and the
Carnes Corporation.
I feel that if we did not have a good relationship with
Bridgers & Paxton in Albuquerque, it would have been much
more difficult to secure a good specification on the subject
job. You are probably not aware of the day by day calls the
local representative receives for various questions during the
design of a project. Many times these questions are not important enough to send you copies of correspondence.
In Dan Neviaser1s October 6 letter to Mr. Bill Blackwell of
Boyd Engineering, Albuquerque, he indicated that the specification credit should be split between Albuquerque and your office.
You indicated you participated financially for some samples for
the subject job. Boyd Engineering has also participated financially in two trips of Bridgers & Paxton personnel to our
plant in Verona.
Personally I would like to see you get 100% credit but I think,
under the circumstances, it is only fair to split the commission
with Boyd Engineering. After all, the situation could be reversed at some time.
With best regards,
CARNES CORPORATION
KHW:jcs
CC: Dan Neviaser
ember:

Air Diffusion

Council

Air

nnrf

Mmnntr

•n'/>*»//f7»>
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Kenneth H. Watts

Western Regional Manager
Afflihati ofWchr

Corporation
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J
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Mr. Ted Brown
Ted ft. Brown ft Associates
P. O. Box 1356
Salt U t e Cttjr, Utah Ml 15

~1

HONV
44$ Se. Mate

J

L.D.S. Church Office Building
MESSAGE
6/1S/65

Dear Ted:
This is to Stsfe that you are to receive specification credit as well as territory and
order credit for the Latter Day Saints Church Office Building when it is finalized.
There is no question in our iuind that the specification originated in Salt Lake
CSgg^rnd although Bridgers ft fKzton have their home office in Albuquerque, all
of the activity that they have been involved in has been in your area.
You certainly deserve this order in its entirety.
Best regi

DNtCM
CC: Ken Watts

DanNeviaser
REPLY

May It. 1M4
M r . Art Bogota
logloaal Salaa Maamgar
Caraaa Carporatlaa
Yaraaa. Wiacoaaia SSS9S
Doar Arts
fcS:

L . O . 8 . CHU&CH OITOCX BUILDING
Taar lattor af May IS. 1 H 4

Tkara appears to ka aasaa eaaiaaiaa that ka* keea tajectad
lata fee aakject job ay tka Alkca faapla.
I kad laack witk M r . Dick Veod (who U M r . George
Caaaoa Teeag*a rigkt kaad aaaa) two week* ago. At tkat tlma ka
•aid tkay were preceedlag witk tka plaa far diffaeere (ai akowa
l a tka aarlaa af drewlags dated tka latar part af Jaaoary 1944)
witk alight mediacatleaa aa repaired to ce-ordteate witk tka
celllag aad lights, aa to aa ftaally ckoeea ay tka architect.
I talked witk M r . Taaag personally a law aoiaetes age
coaceraieg tkla jab. X t a U Urn tkat yea kad sample eatraaleee
aad eampie die caatlags wkick yoa wara aow la a poeitioa to aat
ep lata a calllag grid far kia taepectloa. Tka feestloa tkat araaa
waa wketker It weald ka batter to eee tkia aaaaaakly at your plaat
or kara la Salt Laka. I suggested tkat M r . Taaag might waat to
visit tka factory at tka time af tka A, L A. ceaveatloa aext meatk.
Ha said tkat ka arekaely wool* act ka abla to make aack a trip
peraeaaUy. Ha fkaa eaggestod Aat 1 aak yaa tka ajaaattoa aa to
wketker I t weald ka practical to skip tka parte far a grid tyatam
oat kara to Salt Laka aad kava It assembled kara where tkay comld
leak at it, ar If I t weald ka kattor to gat jaat oaa af tkalr aaaa
aack to tka factory. V a weald appradato yoar Immediate aaswer
aad aaggaatlaaa aa to kow yoa tkink fee beat raaalta eoeld ka
obtained la maktag tkla skowiag.
M r . Toaag made It claar at tkia tlma tkat ka did aat
latoad to kava tka ligkttag paopla •apply aay part af tka air dtffeaer.

Mr. Aft Bagara

-1»

May H. 1H4

UkawUa, tha tofaraaea la aamlatakahla mat aa daaa aat waat ta
kava ma Ughttog aad tha dlffaaar Had tagamair to aaeh a maaaar
tkat ma jab to "tlad apH with Jaat aaa camMaatlaa af Ughttof aa*
dlffaaar.
Wa aim appaar ta aa to ma fararad poaitlaa ta far aa AM
dlffaaar la eaacaraad, bat I am aara Mr. Taaag waats mora thaa
aaa bid aa tha Ughta, aad waald, I am aara, alia* alter dlffaaar
aaapla ta M4 aa wkatavar aa pan aa ma plaaa. It la aar kapa mat
It will aa difficalt far aar campatltara ta pat tagamar a prtca aa
aamathtog mat will maat ma apadflcattoaa wkaa ma alaaa eama
aat for aiamag. I am aara, farther, mat wa will aa to a favorad
poaitloa aa far aa tha arckttacfa attltada toward ma Caraaa
pradact (ta campariaaa ta ataar affarad pradacta) la eaacaraad.
Ta aaawar roar aaaatlaa caacaratog Mr. Tragaagla, aad
ma poaitloa to mia Jab, It doaa appaar aa thoagh thara la a
gaaaral akift toward Brldgara aad Paxtoa, who wara choaaa aa
ma aaaactom marliaaleal aaglaaara audita soma tima ago. Taia
la at tha praaaat aa partlcalar proalam, aat may raaaira that
Xaa Vatto, ow aoma af ma raat af yoa laad a halptog haad with
Brldgara aad Paataa, If raqalrad* Wa will aot caatact Brldgara
aad Paxtoa far tha momaat aatU wa kaar from yoa ralatlva ta tha
poaaibla ahowtog of tha cattlag grid ayatam.
Baal ragarda,
TED R. BROWN k
ASSOCIATES, INC.

TBB/vch
act KaaWatta
Daa Navtoaar
Gardaa Sylvaatar
JakaNawall

Tad *. Browm

RECEIVED
FEB 5 1968

r.

113 Jefferson N. I.

ftf£;JpH(USTCN CO.
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ALBUQUERQUE, NEW MEXICO 87108
/ PHONE (505) 265-8871 / TELEX 074-6440

February 1, 1968

Carnes Corporation
kk& So. Main Street
Verona, Wisconsin 53593
Attention: Mr. Lee Bngler

Subject: Latter Day Saints Administration
Office Building
Salt Lake City, Utah

Dear Lee:
Please find attached a sketch of a proposed extruded aluslnuis air bar vhich Carnes
vorked up for Brldgers & Paxton about tvo years ago. Also attached is a photocopy
of a telegram from Dan levlaser to Frank Brldgers of Brldgers & Faxton confirming
the selling price for this equipment. I am writing this to you because I do not
know If Dan is still around.
Brldgers fc Paxton contacted me, and asked that I recheck the price for this equipment due to the fact that this building is finally approaching the stage where it
vill be bid for construction.
This project is a 25-story office building and the entire Job is laldout on Carnes
equipment Including literally miles of channelsire, curtainalre, and this extruded
air bar along vith mixing boxes, registers, diffusers, and grilles. Lee, please
check this out at the earliest possible date, and confirm to me the price for this
particular equipment.

8incerely yours,
THE JOHXSTOI CO.

JRJ:mce
encl.
cc:

Ted K. Brown & Associates
Attn: Mr* Brown
P. 0. Box 1356
9alt Lake City, Utah 8UII5

in R. Johnston

February 59 1968

Mr. Lee Eagler
Carnes Corporation
Verona* Wis cons in
Dear Lee:
We have received a copy of the letter seat you by The
Johnston Company, dated February 1st, concerning the L . D . S .
Church Administrative Office Building in Salt Lake City.
A s you may know, the Engineer for the job is Tregeagle
IK A s s o c i a t e s , who in turn engaged the firm of Bridgers St
Paxton as Associate Engineers. Mr. Tregeagle has in the
recent past told us that they are proceeding with the plans again,
with instructions from the L . D . S . Church to complete the plans.
There is still no projected bid date, but we are in contact with
Tregeagle and will, of course, follow through with Bridge rs k
Paxton. Tou will, no doubt, recall the amount of work we all
did with Tregeagle, and more specifically with the architectural
firm of George Cannon Young, in getting the registers, g r i l l e s ,
diffuse r s , ceiling channel, etc. to the specification stage. We
would feel somewhat more than put upon if we anticipated a
territory split with Johnston where he would tend to claim
specification. We trust that the knowledge at the factory of the
p r o g r e s s of this job will circumvent such a possibility.
We will appreciate your sending information concerning
budget prices and other pertinent data to us here at Salt Lake,
as the real "primadoana" is the architect. We can then provide
B ridge rs and Paxton the same kind of information as to prices,
etc. The contact with the L . D . 8 . Church and the architect is
going to require very delicate handling in order not to get into
a , v Free for AU" with all competitors. Fortunately, the Church
Building Board has added, as one of their top executives, a Mr.
Orval N. Lloyd, who has just returned from handling the Church
Building Program in England. This gentlemen is Mrs. Venice
Holt's brother. Venice is oar Executive Secretary. We hope this

Mr. Lee Eagler

-2-

February 5, 1968

will enhance our position.
hurt our cause.

At any rate, it certainly cannot

Please let us know your thoughts and plans on this
subject, as we do not want to create an impression with
B ridge rs and Paxton that they are being bypassed, but we
a l s o do not want to create any sticky problems locally.
Regards,
TED R. BROWN
It ASSOC., INC.

TRB/vch
P.S.

Ted R. Brown

I have an invitation from Admiral Fairfax, at
Albuquerque, to come down and play some golf.
This would be a good excuse to again get Frank
Bridge rs and Admiral Fairfax together in a r e laxed atmosphere.

CARNES

cms

CORPORATION

EXHIBIT
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Verona, Wisconsin 53593
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August 29, 1968

CONFIDENTIAL
Ted R. Brown & Associates
P. O. Box 1356
Salt Lake City, Utah 84110
Attention Mr. Ted R. Brown
Subject: Sales Agreement Cancellation
Gentlemen:
The purpose of this letter is to advise you that the Carnes Corporation
hereby cancels the current Sales Agreement between our companies.
By the "Sales Agreement" we refer to that agreement dated May 24, 1961,
with addendums dated as follows:
#3 and #4 - May 24, 1961
#5
- September 21, 1964
Under the terms of our Sales Agreement you shall discontinue all bidding
activity on the products covered by this agreement, and immediately furnish
a copy of all active quotations dated prior to this cancellation notification for
Carnes records. Any such quotations which develop into accepted orders
within thirty days from the date notice is so given by Carnes shall entitle you
to resale discounts at the same rate and upon the same terms as though this
agreement had continued in effect.
Very truly yours,
CARNES CORPORATION

HFG:GM
CC: John de Zutter

Harry F . Criese,
Sales Manager

Certified Mail
Return Receipt Requested
An Diffusion Council
Avr Moving and Conditioning

Ajfiliate oj Wtlit

Cotfuttatiofi
r

Ass'n.

,

Vapor Carnes, Lid.
Montreal26, Quebec
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Ted R. Brown & Associates
P. 0 . Box 1356
Salt Lake City, Utah 84110
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CONFIDENTIAL
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Sept. 4, 19t>M

Games Corporation
Verona, Wisconsin
Attention:

Mr. Harry F. Griese 9 Ji,
Sales Manager

Gentlemen:
Your letter of cancellation has been received
disappointed in your action as we feel that we are giving you good
representation in face of the area competitive situation.
We would also call your attention to the fact that we have
promoted Carnes to the point of being specified and acceptable as
equal on other specifications as opposed to being generally unacceptable at the time we took on representation of the Carnes
line.
We have a great deal of time and expense invested in promotion of Carnes that cannot be recovered with the 30 days you
grant in your letter for extension of sales credit. The most i m portant example of this is in connection with the L . D . S . Office
Building, which is to be built following this year. (The underground automobile parking levels were constructed e a r l i e r . ) The
Mechanical Engineer's plans have been completed and recently
up-dated. The Architect's plans were due to be completed August
1st of this year preparatory to bidding after the 1st of next year.
We have worked with the Engineer and directly with the
Architect's office in developing a concept of lighting fixture and
ceiling support, supply and return air modular fixture, and track
for keying the movable wall partitions into this single device to
perform all of the above functions. This was tagged "Air Bar. "
Trips to Carnes by ourselves and the Engineer were financed to
come up with a workable solution to the Architect's d e s i r e s .
Carnes produced some samples of the ' Air Bar" and
shipped them to us. We, in turn, rented a room at the Ambassador
Athletic Club and installed a mocked-up ceiling using the MAir Bar"
in order to show the L . D . S . Church officials, the Architect, and

Carnes Corporation

»2»

<

September 4, 1?68

the Engineer what the installation would look like. (See attached
reproduction of one of the photographs taken.) We had all these
people to lunch and a showing.
We later worked on details of two large extruded aluminum
grilles for the enclosures for the perimeter Induction units.
Carnes is named in the specifications and our details are on
the architect's plans for the modular ceiling "Air B a r . " We have
worked for, and we feel deserve credit for the work that has been
done. This is particularly true if we no longer represent Carnes.
The following orders are on hand awaiting approval of our
submittals:
Eastern Orthodox Church 9 SLC 9 Utah
$ 1,885.00
University of Utahf Union Bldg. Add'n., S I X , Utah
936. 00
University of Utah. Art k Architectural Bldg., SLC.
5, 700. 00
Following are some of our outstanding quotations which have,
not been placed on order;
Nat'l. Reactor Testing Statien, C.F.Calibration Labs. $ 1, 500. 00
Hill Air Force Base, Operations k Training Fac.
3, 265. 00
Gunnison Valley Hospital, Gunnison, Utah
2, 000. 00
L . D . S . Chapel, Sandy 10th Ward, Sandy, Utah
2,500.00
L . D . S . Chapel, Kearns 16-I7th Ward, Kearns.Utah 2 , 3 0 0 . 0 0
Special Education Habilitatioa Center, SLC, Utah
3, 800. 00
Tooele Army Depot, Tooele, Utah (moderail* Whse. ) 2, 800. 00
Utah State Hospital, New Chapel.
600. 00
Brigham Young University, Provo, Utah
Price Trading Company, P r i c e , Utah
E c c l e s Building, Ogden, Utah
U. S. Steel Corporation, Provo, Utah
(and others not listed here for lack of time to compile.)
We shall appreciate your immediate answer confirming
commission protection on the above Jobs, and particularly the L . D . S .
Office Building.
Very truly yours,
TED R. BROWN It
ASSOCIATES, INC.

TRB/vch
Enc. 1

Ted R. Brown

2
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September 10, 1968

Ted R. Brown & Associates
P.O. Box 1357
Salt Lake City, Utah 84115

SEP 1 3 19C1
AIT

Attention Ted R. Brown
Subject: L.D.S. Administration Building
Salt Lake City, Utah
Dear Ted:
Following up our conversation, I have investigated the information we have concerning the
subject project. You ask that I decide whether or not your operation would be credited for
some commission because of the work that has been done.
According to our records, you came back to Verona with Mr. Tregeagle. The purpose of
the visit was to sell this L.D.S. engineer on our capabilities, and in particular, witness
lab tests on special equipment proposed for this particular project.
Looking ahead to the time when we would receive an order for this very attractive piece of
business, it is proper that a decision be made on the commission split.
According to the terms of our contract, your commission claims would end on any job not
already quoted. However, because of the important work done on this very attractive piece
of business, we have agreed to make an exception. I discussed this matter briefly with
Wills Long and he agreed that there should be an equitable settlement made if we are
awarded the contract.
Ted, since the job has not been bid, you would have no claim on either the order or job
site credit. We do believe that you should receive some commission credit on the specifications. Based on the work already done and the position of Tregeagle and the L.D.S.
Headquarters in Salt Lake City, we would see to it that you receive half of the specification
credit on this project. In other words, of a total of 40% commission for specification, 20%
would go to Albuquerque for their work with Bridgers & Paxton, while the other 20% would
go to your operation.

Member:

Air Diffusion Council

Affihatt of Wthr

Corporation

_ _

,

In I nnnHn •

Vapor Carries, Ltd.
*

Ted R. Brown & Associates

-2-

September 10, 1968

This commitment is based on the project being bid and a contract awarded to a General
Contractor by March 1, 1969. Should the General Contract award be delayed beyond
March 1, 1969, commission paid to you for specification credit would have to be worked
out between you and Long-Deming-Utah.
Very t ruly yours,
CARNES CORPORATJQN
HFG:GM
CC:

Long-Deming, Denver
Long-Deming-Utah
The Johnston Co.

Harry F . Gxiodb, Jr
Sales Manager

December 13, 1968
Carnes Corporation
Verona, Wisconsin
Attention:

Mr. Harry F. Grlese, Jr.
Sales Manager

SUBJECT: L . D . S . CHURCH ADMINISTRATION BLDG.
Salt Lake City, Utah
Dear Harry:
In your letter of September 10, 1968 concerning the
subject job, you mentioned a split of the specification credit
between ourselves and the Albuquerque representative. At the
time of our major work on this job, there was no Carnes
representative in Albuquerque. The work was all done out of
Salt Lake with Tregeagle and with Bridgers and Paxton. Also,
a major portion of the work was done directly with the office of
George Cannon Young (the architect).
Since there was no Carnes representative in the
Albuquerque territory at the time of development of the subject
job, and since the work was actually done out of this office, we
think credit should be given accordingly. We also consider the
award date limitation in your letter and overall credit as quite
restrictive in view of the work done by us.
Present plans for the building are to have bid documents
out in January for bidding.
We would appreciate your further review of the factors
and considerations.
Very truly yours,
TED R. BROWN fc
ASSOCIATES, INC.

TRB/vch

Ted R. Brown

Air Distribution • Ventilating Equipment

Art a ( ode hOS <H45fi41J

Verona, Wisconsin 53593 • Telex LJ(> 7 4in
(ahU (MIM.s

J a n u a ci J^ ^ l S 6 9 _ ^
JAr.

Ted R. Brown & Associates
P. O. Box 1357
Salt Lake City, Utah 84115

. ' /

Attention Ted R. Brown
Subject: L.D.S. Administration Building
Salt Lake City, Utah

U

Dear Ted:
Your letter of December 13 arrived while I was having a two week battle with
what apparently was the "Hong Kong" flu.
I have reviewed our file and in particular my letter to you of September 10 in which
we set up special conditions covering the subject job. Ted, the Carnes Sales Agreement with Long-Deming-Utah is identical with the one we had with your company.
We did not write into that agreement any special conditions to give you special
protection on any job over and above the normal protection contained in the agreement.
In my letter of September 10 I advised you that we would make a special commitment
on the L.D.S. job. This I did with the complete understanding of Long-Deming and
the Johnston Company.
So far as the Carnes Corporation is concerned, any special arrangements beyond
those in my September 10 letter will have to be worked out between you and the other
agents involved.
Thru copies of this letter to each of the Carnes agents involved, I am forwarding a
copy of your letter dated December 13.
Very truly yours,
CARNES CORPORATION
HFG:GM
CC: Long-Deming-Utah
Long-Deming, Denver
The Johnston Co.
,
Air Diffusion Council
member: ^ Mov(ng
and Conditioning
M

Ass>n

Harry"F. Grigs e, J r .
Director of-Marketing
DIVISION OF
OF ' — ' WEHR CORPORATION
AADIVISION

,\>>
* * \~/
es Corporation, Verona. Wisconsin 53593

Telephone 608-845-6411 ' Telex 265-410

Cable CARNCS

July 6, 1970

TO;

J e r r y C e s s o r , Lunjj-Deming-Utah, Salt Lake City
John Johnston, the Johnston Co. , Albuquerque

CC:

Wills Lonj;, Lon^-Deining, Denver
H a r r y Griose - C a r n c s ^~
Lee E n ^ l r r
E a r l Abcll
Marty F i e s s

FROM:

Don Gay

SUBJECT:

C o m m i s s i o n Split, LDS Church P r o j e c t
Salt Lake City

The c o m m i s s i o n split on this o r d e r will bo handled on the b a s i s of
80% to Salt Lake City and 20% to Albuquerque. This provides half
of the specification c r e d i t to Albuquerque.and half to Salt Lake City
with full o r d e r c r e d i t and full t e r r i t o r i a l c r e d i t to Salt Lake City.
H a r r y G r i c s e ' s l e t t e r on this m a t t e r to Ted R. Brown dated S e p t e m b e r 10, 19(>8 (copies attached) indicated a decision along these lines,
Since conunitnicnts on this project w e r e not made by March 1, 1969,
no c o m m i s s i o n is being allocated to Ted R. Brown.
Very truly y o u r s ,
CARNES CORPORATION

DDG:GM

<m

D. D. Gay, Manager
Air Distribution Sales

2 DEFENDANT'S
t
EXHIBIT

Corporation, Verona. Wisconsin 53593

Telephone 608-845-6411 f Telex 265-410 Cable

CARNCS

July 6, 1970

TO:

J e r r y C e s s o r , Long-Deming-Utah, Salt Lake City
John Johnston, the Johnston Co. , Albuquerque

CC:

Wills Lonj;, Lony-Deining, Denver
H a r r y G r i e s c - C a r n c s *-——m'
Lee JEnglcr
E a r l Abcll
Marty F i e s s

FROM:

Don Gay

SUBJECT:

C o m m i s s i o n Split, LDS Church P r o j e c t
Salt Lake City

The c o m m i s s i o n split on this o r d e r will be handled on the b a s i s of
80% to Salt Lake City and 20% to Albuquerque. This provides half
of the specification c r e d i t to Albuquerque.and half to Salt Lake City
with full o r d e r c r e d i t and full t e r r i t o r i a l c r e d i t to Salt Lake City.
H a r r y G r i e s e ' s l e t t e r on this m a t t e r to Ted R. Brown dated S e p t e m b e r 10, 1908 (copies attached) indicated a decision along these l i n e s .
Since c o m m i t m e n t s on this project w e r e not made by M a r c h 1, 1969,
no c o m m i s s i o n is being allocated to Ted R. Srown.
Very truly y o u r s ,
CARNES CORPORATION

DDC-.CM

<6h-

D, D. Guy, Manager
Air D i s t r i b u t i o n Sales

i

'

DEFENDANT'!
EXHIBIT
EXHIBIT

//J

Ted R. Brown and Associates
=Manujadurers !T&fresentatrtes
Tel

(801)
Teie\

P O Box n->6
, , o i M.,,r. r St
S j l t LJKI Cit> L t a h

1 *b- 7 : 11
i88
^ 9

81110

EQUIPMENT PRICES
Dual duct high v e l o c i t y mechanical constant volume mixin-g
boxes and mechanitrol high capacity acoustic terminal control
units $335,551.00 w/quantity discount of as much as 40*
$202,000.00 *
Flexible duct 22,764 f t . @ $ 0 . 7 4 / f t . average.

12,400.00 *
Return and supply g r i l l s for induction units extruded
aluminum construction - r e t u r n g r i l l s in bronze duranodic f i n i s h . 4324-10"X56" R.A. (8 $43.60 e a . , 4126-5"X43"
S.G. @ $32.43 e a . , and 198-5"X33" S.G. G> $25.43 ea.
$327,368.00 *
Air bars and i n - l i n e c e i l i n g d i f f u s e r s connections

9 $15.53 ea. X 11,718

$181,980.00 *

Fresh Air Louvers & Dampers.

$ 15,000.00 *

Sound Attenuators (sound t r a p s ) .

56,000.00

Registers G r i l l s , & Diffusers not l i s t e d above.

4,000.00 *

Return A i r Dampers

5^00.00

(Est.)

Balancing Dampers

*

8,000.00 *

Fire Dampers

No Count Made

Supply Air Blowers

$120,000.00

Return - R e l i e f Blowers

80,000.00

Exhaust Fans
Sprayed Coil Unit
A i r Handling Units
Filters
* Carnes Material

8,000.00 *
(Est.)

5,0(10.00
14,500.00
No Est. Made

B O Y D E N . T l B B A L S & STATEN
LAW O F F I C E S
SUITE 6 0 * CL PASO NATURAL GAS BUILDING
315 CAST SECOND SOUTH STRCET
JOHN S BOTDfN
ALLfN M TIBBALS
CARL P STATtN
STEPHEN G BOYDEN

SALT L A K E CITY. UTAH 8-4111
3040671

May 2 3 , 1972

Carnes Corporation
Verona, Wisconsin 53593
and
Long-Deming-Utah
2151 Regent Street
Salt Lake City, Utah 84115
Gentlemen:
The writer has been retained by Ted R. Brown and Associates, Inc.
to effect the recognition and collection of a commission due Ted R.
Brown and Associates, Inc. for Its services in selling Carnes equipment
on the L.D.S. Administration Building construction in Salt Lake City,
Utah.
Recognition of the entitlement to a commission has been previously
made. We refer you to the letter of Harry F. Griese, Jr., Sales Manager,
September 10, 1968. The amount of the commission and the way it has
been divided has not been agreed to. Mr. Griese indicated that a claim
might have to be pursued against Long-Deming-Utah.
Ted R. Brown and Associates, Inc. has waited patiently in the
belief that proper steps would be taken to recognize the services of
this company. This not having transpired, this is to advise you that
unless within the next ten days proper steps are taken to satisfy the
Ted R. Brown and Associates, Inc., we shall have no alternative save to
proceed with a court action for the purpose of an accounting to determine the amount of the commission to which Ted R. Brown and Associates
are entitled and secure its payment.
Since litigation of this type is invariably expensive and time
consuming, it is to be hoped that you will be motivated to recognize
the achievement of this company in securing this order without the
necessity for court intervention.
Very truly yours,

AHT:H
cc Ted R. Brown and Associates, Inc.

ALLEN H. TIBBALS

F'UO

,M CLE

Sa

" U * . Coon„.? ;iah CE
L'£C 171985

Robert S. Howell (1SS9)
Michael F. Jones (No. 1747)
TlBBALS, HOWELL fe JONES
Attorneys for Plaintitf
4UU Chancellor building
220 south 200 East
Salt Lake City, Utah 84111
Telephone: (bUl ) t>Jl-7t>7t>

B

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNT, STATE OF UTAH

TED R. BROWN AND ASSOCIATES,
INC.f
Plaintiff,

)
)

CARNES CORPORATION, a cor-

)

poration, and LONG DEMING
UTAH, INC., a corporation,
Defendants.

)
)
)

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Civil wo. 2ib29b
Judge Kenneth Rigtrup

The above entitled cause came on for trial on the/19th
day ot June I9bb and, the parties herein having waived a jury,
was tried to the court, with Robert S. Howell ot TIBBALs, HOWELL
& JONES appearing as attorney tor Plaintiff, Joseph J. Palmer
of MOYLE k DRAPER, P.C. appearing as attorney tor defendant
Carnes Company and Thomas T. Billings ot VAN COTT, BAGLEY
CORNWALL & MCCARTHY appearing as attorney for defendant Long
Deming Utah, Inc.

After hearing the allegations and proofs ot

the parties, and the aryuraents ot counsel, and being fully
advised herein, the court now makes the tollowiny findings ot
facts and conclusions of law, which constitute the decision ot
the court herein:
FINDINGS OF FACT
1.

Commencing in or about May, 1961 and thereatter con-

tmuously until the termination noted below Plamtitt Ted K.
brown and Associates, Inc. (•brown") was a commissioned exclusive
territory manufacturer's representative for defendant Carnes
Corporation (•Carnes") pursuant to a Sales Ayreeraent dated May
24, 1961, as amended (as amended, the "Contract"),
2.

brown's territory under the Contract was the State

of Utah and portions ot the states ot Idaho and Wyoming.
3.

Said representation existed from the period May of

1961 until September of 196«.
4.

Commencing in September of 1968, Carnes appointed

detendant Lony Demmy Utah, Inc. ("Lony Demmy") as its representative tor said territory.
b.

Said appointment ot Lony Deraing was for the purpose

of replacing brown.
b.

The Contract by its terms and conditions was freely

terminable by either party on thirty days 1 prior notice.

-2-

7#

From the face ot the contract, without examining it

in light ot specific tactual circumstances, that the contract
provisions dealing with payment ot commissions appear to be
somewhat clear and unambiguous.
8.

buch a short-terra termination provision is a stan-

dard type of agreement used in manufacturer's representative's
agreements•
9.

from 19bJ until termination ot the Contract, Brown

expended considerable time, money and resources in the pursuit of
Carnes' interest in supplying material tor the construction for
the Corporation bole of the Church of Jesus Christ ot Latter-Day
b a m t s (the "Church") of an utfice Building (the "Office
Building") to be used and occupied by it and to be located in
bait Lake City, Utah*
10.

The purpose of such expenditures was to pursue tor

Carnes' benefit the supplying ot substantial materials

ot

Carnes1 manufacture (collectively the "work") tor the heating
and air conditioning system tor the uttice Building.
11.

Through no fault ot any party to this action, the

work was at a standstill from tall 1965 to the tall of 196b.
12.

The Utfice Building was in tact completed in bait

Lake City, Utah.

1J.

The ettorts ot brown were expressly and repeatedly

recognized from time to time by the defendant Carnes.
14,

The Contract provided for split commissions based

upon territories, specification, and approval representation.

In

practice, Carnes observed there were occasions when special circumstances required equitable adjustments in the commissions between itself and its manufacturer's representatives.
lb.

Principal engineering work was ultimately carried

out Dy brigys & Paxton in Albuquerque, New Mexico.
16.

The Contract by its terras contemplated the sharing

ot specification commission with Carnes' New Mexico representative.
17.

In 1964, brown objected to and questioned the spe-

cification commission split between itself ana Carnes' New Mexico
Kepresentatlve.
Id.

Carnes clearly recognized on more than one occasion

the special circumstances involved in this case.

Reference is

made to Exhibit P103.
19.

The Work was an attractive and substantial prospec-

tive piece of business on which Carnes was interested in making a
bid and receiving a contract to supply.
20.

Carnes received an order for Work and the Work was

incorporated in the Office Builainy.

-4-

21.

Mr. Dan Neviaser was the sales manager during the

period o£ time that Carnes recognized that substantial expenditure of tirae# money and resources had been made Dy Brown in
seeking to obtain an order for the Work.
22.
ot

Mr. Harry Griese was the sales manager at the time

termination ot the Contract.
2J.

In 1*61># Mr. Neviaser, on behalf of Carnes ana

acting in his capacity as sales manager, recognized as indicated
in Exhibit PlUb that brown was entitled to the specification
credit.
24.

Carnes ultimately paid a sales commission which

appears to have gone BU% to Long Deraing, and 2U% to Carries1 New
Mexico representative.
25.

There is a silent contractual provision that is

imposed by the courts by implication of law on all contracting
parties ot dealiny fairly and in good taith.
26.

The division of the specification commission - 8U%

to bait Lake City and 2U% to New Mexico - appears to have been a
reasonable division.
27.

Carnes had the ability to control the method by

which the transition between Brown and Long Uerainy would take
place.

28.

Carnes had the ability to make whatever arrange-

ments with the new representative, Long Deming, were necessary to
compensate brown as the prior representative tor brown's work anu
ettort.
29.

The work pertormed by Brown was substantial ana

material in Carnes obtaining the final contract tor the Work.
30.

The work of preparing specifications which ultima-

tely formed the basis for bidding on the Work was done by brown
on behalt of Carnes.
31.

Such work was essential in Carnes ultimately

receiving the job order tor the Work from the Church.
32.

Mr. Harry G n e s e in his capacity as bales Manager

tor Carnes did not take any affirmative action to protect the
value ot the services performed by Brown prior to the termination
ot the Contract in or about August and September, 19b8.
33.

The previous sales manager of Carnes, Mr. Neviaser,

clearly acknowledged on behalf of Carnes that there were special
circumstances which required special consideration for commission
credit and that such circumstances existed in this case.
34.

Mr. Neviaser also indicated that the course ot

dealing used by Carnes in the past made it customary to make
exceptions concerning the language in the contract concerning
commissions and did in tact make an exception in this case.

3!>.

The testimony ot Mr, Neviaser and Mr, G n e s e con-

cerning the tact it was beyond their power to control the
Contract or its termination is not supported by the language ot

/fly
the Contract^ ami" in ^J11m«fe»A»«M»*fcud • no«i
36. Carnes breached the implied covenant in the
Contract of fair dealing and good faith,
37,

Defendant Carnes1 policy was to destroy sales

records atter seven years,
Jb.

When asked in 19ttl pursuant to a request tor pro-

duction ot documents certain letters and mterottice memorandums
were produced by Defendant Carnes.
39.

when asked in I9bl by Interrogatories tor sales and

other related documents, Uetendant Carnes1 employees could not
locate any ot the Brown or LDb Church documents except those torwarded to Plaintitt's counsel pursuant to the Request for
Production ot Documents,
40,

Former counsel for Plamtitt wrote to Carnes in May

1972 and put them on Notice of Intent to bue unless there could
be some settlement of brown's claim.
^

41,

TmiiijfirtlgirhiT

For Defendant Carnes to destroy its records
records
ti'ii

'"fiifly nuhl

v*l'frr**~a

-7-

atter seven years because ot business practices *a not justitied,
*

42.

Having received Notice ot Intent to hue, there was

a substantial reason tor Carnes to have a duty to preserve such
records.
43.

Plaintiff could have subpeoned the records of the

Church ot Jesus Christ of Latter Day Saints (Lbs Church) that
pertained to the work.
*^ 44 i

TU»^JUJ

f-c-

4f*k

L'liinuh -Has

»UIHU

_ _ _

rouorau.

_ _ _ _ _ _

T*i. LL)3 ^nur^m would •lave -q tLjyy Ul

IIEIL

• tinal plane

anil 4^yii ltteulii
4b.

Some final payments by the Church for the work ana

tor all other construction of the Utfice Building had not been
made as late as 1977.
47.

Long Deraing was paid a commission ot approximately

48.

Approximately S5UU,U0U of material was sold by

$30,UUU.

Carnes to or on behalf of the Church and was incorporated into
the Office Building.
49.

The evidence did not support any finding ot

conspiracy, traud, willful# malicious or intentional other other
improper conduct on the part of either Carnes or Long Deming with
respect to the termination of the Sales Agreement.

-8-

iU,

TK

^ ^rig* w " 1 "*

b

J' ' * " '

Le by u i ^ e r H i A l - l f ^ »

' ancHcwdit-iena

JttLJlzrys ' i » r u f

w^g^-troely

notice*

t-fce—lwdyowy «J
52.

brown incurred damayes as a result of the conduct

of Carnes.
53.

brown incurred no damayes as a result of the con-

duct or actions of Lony Deminy.
54.

In liyht ot the commitments by Carnes1 ayent, the

limitation ot JU days or the limitation of six months arrived at
by Carnes1 subsequent ayent was unreasonable,
5b,

Mr. Neviaser, as ayent tor Carnes had the authority

to act on behalt ot Carnes.
CONCLUSlONb OF LAW
1.

Defendant Lony Deminy has not daroayed brown.

Lony

Deminy should be and was dismissed by Order ot the Court trora
this case at the close of Plaintiffs case pursuant to a motion
for a directed verdict made by counsel tor Lony Deminy.
2.

A S a result ot the dismissal of the Causes ot

Action ayainst Long Deminy the Third Cause of Action ayainst
Defendant Carnes should be dismissed.
3«

Defendant Carnes breached its implied contractual

-9-

fi»i(MQn ki+th Brown to deal fairly and in good faith pursuant to
and under the Contract with respect to the payment of the commission, but not as to the termination of Brown and the appointment of Long Deraing, Inc.
4.

As a result of defendant Carnes1 breach of its

implied dutyf plaintiff Brown was damaged*
5.

Brown is entitled to receive as its measure of

damages a commission equal to 4% of Carnes' net amount of Carnes'
invoices for the work.
6.

The amount of such invoices was/$S00,000, so that a

S20 # 000 commission is due and owing from Carnes to Brown.
7.

Interest should be allowed on said amount at the

legal rate of 6% from January 1, 1978 until the date of judgment.
8.

From and after judgment, interest should be allowed

at the rate of 12% per annum.
9.

Brown is awarded its costs.

-A
DATED this

H '"day of December, 1985.
BY THE COURT:

KENMETH RIGTRUP (J

o

DISTRICT COURT JUDGE
f\\ I to I

H DIXON HlMOLEY
CLERK.
n--Mt>-'

-1A-

ru'*'

*

FILED IN CLERKS OFFICE
Salt Lake Countv Utah

CEC171985
Robert S. Howell (1559)
Michael F. Jones (1747)
TIBBALS, HOWELL & JONES
Attorneys for Plaintiff
220 East 200 South, Suite 400
Salt Lake City, Utah 84111
Telephone: (801) 531-7575

H Duon H.fKJl«y. ClcA 3rd Ditt i

P. /ZmJ

X2—r^_

Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
•oooOoooTED R. BROWN AND ASSOCIATES,
INC.,
Plaintiff,

J U D G M E N T

v.
CARNES CORPORATION, a corporation, and LONG DEMING
UTAH, INC., a corporation.

Civil No. 215295
Hon. Judge Rigtrup

Defendants.

The above entitled matter came on for trial on the^l9th
day of June, 1985,

A jury trial having been waived, the matter

was heard before the above-entitled court, the Honorable Kenneth
Rigtup presiding.

Plaintiff was present and represented by coun-

sel, Robert S. Howell, of the firm TIBBALS, HOWELL 6 JONES,
Defendant Carnes Corporation was represented by Joseph J. Palmer
of the firm of MOYLE AND DRAPER, P.C. and defendant Long Deming
Utah, Inc. was represented by Thomas T. Billings of the firm of
VAN COTT, BAGLEY, CORNWALL k MCCARTHY.
The Court having heard the testimony and having examined
the proofs offered by the respective parties, and having filed

herein its Findings of Fact and Conclusions of Law, now, therefore,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as
follows:
1.

Defendant Long Deming Utah, Inc. is hereby dismissed <#*$?<f**

A ^U
from this action.
2.

The Third Cause of Action of Plaintiffs Complaint

is hereby dismissed. U/J+>fi*0$****€''
3.

Defendant Carnes Corporation is hereby ordered to

pay the sum of Twenty Thousand Dollars ($20,000) to plaintiff Ted
R. Brown and Associates, Inc., plus interest therein at the rate
of six percent (6%) per annum from January 1# 1978 until the date
of this Judgment•

From and after the date of this Judgment,

interest shall accrue at the rate of twelve percent (12%) per
annum until the principal and interest are paid in full,
4.

Plaintiff Ted R. Brown and Associates, Inc. is

hereby awarded its costs incurred in this matter,
DONE this

H

day of December,
1985.
BY THE COURT:

K^nTt^th Rigtr
District Judge
A I ILol
H. DIXON Hl^CiLEY
CLERK

